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Khulumani and Ntsebeza Plaintiffs (“Plaintiffs”) respectfully submit this Joint
Memorandum in Opposition to Defendants’ Joint Motion to Dismiss Plaintiffs’ Amended
Complaints.

PRELIMINARY STATEMENT

Plaintiffs are victims of gross human rights violations who seek tort relief on behalf of
themselves and proposed classes under the Alien Tort Statute, 28 U.S.C. § 1350 (“ATS”), for
Defendants’ actions to advance and aid the crime and enforcement of apartheid and other
universally recognized violations of the law of nations. Apartheid, itself a crime against
humanity, was enforced by the South African security and military forces, with Defendants’
active participation, by means of extrajudicial killings, torture, cruel, inhuman or degrading
treatment (“CIDT”), and other universally condemned conduct. Defendants do not contest that
these norms are actionable under the ATS, nor can they, given the norms’ well-established nature

under international law and in ATS jurisprudence.*

! Judicial decisions, both before and after Sosa v. Alvarez-Machain, 542 U.S. 692 (2004),
recognize these as actionable norms. See, e.g., Flores v. Southern Peru Copper Corp., 414 F.3d
233, 244 n.18 (2d Cir. 2003) (crimes against humanity); Kadic v. Karadzic, 70 F.3d 232, 236,
243-44 (2d Cir. 1995) (torture, summary execution, crimes against humanity); Filartiga v. Pefia-
Irala, 630 F.2d 876, 884-85, 890 (2d Cir. 1980) (torture); Cabello v. Fernandez-Larios, 402 F.3d
1148, 1154 (11th Cir. 2005) (extrajudicial killing, crimes against humanity, torture, CIDT);
Kiobel v. Royal Dutch Petroleum Co., 456 F. Supp. 2d 457, 464-67 (S.D.N.Y. 2006);
Presbyterian Church of Sudan v. Talisman Energy, Inc. (Talisman I1), 374 F. Supp. 2d 331, 333
n.2 (S.D.N.Y. 2005) (crimes against humanity); Presbyterian Church of Sudan v. Talisman
Energy, Inc. (Talisman 1), 244 F. Supp. 2d 289, 305 (S.D.N.Y. 2003) (torture, extrajudicial
killing, systematic racial discrimination); Wiwa v. Royal Dutch Petroleum Co., No. 96 Civ. 8386
(KMW), 2002 WL 319887, *6-10 (S.D.N.Y. Feb. 28, 2002) (torture, summary execution,
arbitrary detention, CIDT, crimes against humanity); Bowoto v. Chevron Corp., 557 F. Supp. 2d
1080, 1092-95 (N.D. Cal. 2008) (torture, CIDT); Mujica v. Occidental Petroleum Corp., 381 F.
Supp. 2d 1164, 1178-81 (C.D. Cal. 2005) (extrajudicial killing, torture, CIDT, crimes against
humanity); Doe v. Exxon Mobil Corp., 393 F. Supp. 2d 20, 25 (D.D.C. 2005) (crimes against
humanity); Doe v. Saravia, 348 F. Supp. 2d 1112, 1153-57 (E.D. Cal. 2004) (extrajudicial
killing, crimes against humanity); Xuncax v. Gramajo, 886 F. Supp. 162, 184-87 (D. Mass.
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Defendants’ Memorandum of Law in Support of Defendants’ Joint Motion to Dismiss
(“JMTD”) ignores the clear and substantial nexus alleged in the amended complaints? between
Defendants’ actions in collaboration with the apartheid government and security forces and
Plaintiffs’ injuries. Instead, Defendants rehash stale arguments regarding theories of liability for
merely “doing business” in South Africa. See, e.g., JIMTD at 10. However, Plaintiffs do not
seek to hold Defendants accountable simply for “doing business” in apartheid South Africa, and
the complaints provide a detailed account of Defendants’ active participation in human rights
violations.

While Defendants attempt to divorce the complaints’ facts from their historical context
and distort Plaintiffs’ allegations, rewriting them as a collection of generalities or minor
infractions, Plaintiffs actually allege specific facts demonstrating Defendants’ knowing,
purposeful, and affirmative acts to support the commission of the most serious human rights
violations of the apartheid regime. Defendants participated in a joint criminal enterprise through
both their support and enforcement of the apartheid system and their specific contributions to the
human rights violations that caused Plaintiffs’ injuries. Plaintiffs’ allegations more than satisfy
their pleading burden at this stage.

PROCEDURAL BACKGROUND

The two pending actions arise from a number of actions originally filed in different

districts and consolidated in this Court. In 2003, following consolidation, certain defendants

1995) (torture, summary execution, arbitrary detention, CIDT).

% The operative complaints are the Khulumani Plaintiffs’ First Amended Complaint, Civ. No. 03-
cv-04524, MDL No. 02-md-1499 (Oct. 24, 2008), and the Ntsebeza and Digwamaje
Consolidated and Amended Complaint, 03 Civ. 1024, 02 Civ. 6218, 02 Civ. 4712, 02 MDL No.
1499 (Oct. 27, 2008), which shall be cited as “K.” and “N.” respectively.
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moved to dismiss, arguing, inter alia, that merely “doing business” in and with apartheid South
Africa was not sufficient to state a claim under the ATS. In November 2004, the District Court
granted the defendants’ motion to dismiss, holding that it lacked subject matter jurisdiction under
the ATS. In re South African Apartheid Litig., 346 F. Supp. 2d 538 (S.D.N.Y. 2004). The Court
concluded that: (1) “the [ATS] presently does not provide for aider and abettor liability,” id. at
550, and (2) merely “doing business in apartheid South Africa” was not a violation of the law of
nations, id. at 551. Plaintiffs appealed.

On appeal, the Court of Appeals reversed the District Court on both points. First, the per
curiam opinion recognized that Plaintiffs’ complaints did not challenge companies merely
“doing business” in South Africa, but instead alleged “that these defendants actively and
willingly collaborated with the government of South Africa” in instituting apartheid and
committing other serious violations of international law. Khulumani v. Barclay National Bank,
Ltd., 504 F.3d 254, 258 (2d Cir. 2007) (per curiam). Second, the court held that “in this Circuit,
a plaintiff may plead a theory of aiding and abetting liability under the [ATS].” Id. at 260. The
court also vacated the District Court’s denial of Plaintiffs’ motion to amend their complaints to
make more particularized allegations to address the Supreme Court’s decision in Sosa and
concerns raised about their original complaints by the South African and U.S. governments.
Khulumani, 504 F.3d at 260.

The per curiam decision did not resolve the mens rea standard for aiding and abetting or
whether federal common law or international law supplies the standard. Judge Hall opined that
courts should look to international law for primary liability standards under the ATS, but that in
deriving standards of accessorial liability, courts should “consult the federal common law.” Id.

at 284 (Hall, J., concurring). Applying 8 876 of the Restatement (Second) of Torts, Judge Hall



Case 1:02-md-01499-SAS Document 117  Filed 01/22/2009 Page 18 of 86

explained when liability should be found for aiding and abetting under the ATS, id. at 288-89,
and concluded that Plaintiffs’ original complaints nearly met this standard:

In the case at bar, plaintiffs have alleged, albeit in insufficiently
specific terms, that the defendant corporations (a) knowingly and
substantially assisted a principal tortfeasor to commit acts that
violate clearly established international law norms, and (b)
facilitated the commission of international law violations by
providing the principal tortfeasors with the tools, instrumentalities,
or services to commit those violations with actual or constructive
knowledge that those tools, instrumentalities, or services would be
(or only could be) used in connection with that purpose. Such
allegations, if proven, clearly satisfy the standard for asserting
ATS liability under an aiding and abetting theory.

Id. at 290-91.

Judge Katzmann believed that courts should look to international law for the aiding and
abetting standard, id. at 268-69 (Katzmann, J., concurring), and concluded that “the recognition
of the individual responsibility of a defendant who aids and abets a violation of international law
is one of those rules ‘that States universally abide by, or accede to, out of a sense of legal
obligation and mutual concern.”” 1d. at 270 (quoting Flores, 414 F.3d at 248). Interpreting the
Rome Statute,® Judge Katzmann concluded that:

a defendant may be held liable under international law for aiding
and abetting the violation of that law by another when the

defendant (1) provides practical assistance to the principal which
has the substantial effect on the perpetration of the crime, and (2)

does so with the purpose of facilitating the commission of that
crime.

Id. at 277.
Judges Hall and Katzmann agreed that dismissal should not be affirmed on the basis of

various justiciability doctrines raised by Defendants, and that these should be considered first on

¥ Rome Statute of the International Criminal Court, July 17, 1998, 2187 U.N.T.S. 90 (“Rome
Statute”).
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a full record by the District Court. Id. at 261-62 (per curiam); id. at 291-92 (Hall, J.,
concurring). The per curiam decision suggested that the District Court, on remand, may seek the
views of the South African and U.S. governments about the amended complaints before
considering these issues. Id. at 263 n.13.

Plaintiffs filed amended complaints in October 2008 that detail allegations about how
Defendant corporations actively participated in apartheid and provided substantial support to the
apartheid government and security forces to commit violations of international law. Plaintiffs
also narrowed the scope of the classes pleaded and the relief requested. Plaintiffs dropped
numerous defendants from their new complaints in light of Sosa and Khulumani. The Ntsebeza
and Digwamaje Plaintiffs (“Ntsebeza Plaintiffs”) filed a single amended complaint that brings
claims against five corporations on behalf of classes of South Africans who suffered violations of
the law of nations as a result of Defendants’” unlawful acts from 1973 to 1994. N. { 1. The
Khulumani complaint brings claims against eight companies on behalf of the Khulumani Support
Group and four classes: an Extrajudicial Killing Class; a Torture Class; a Detention Class; and a
Cruel Treatment Class. K. { 40.

STATEMENT OF FACTS

Plaintiffs’ complaints allege the following facts in detail, and these allegations must be

accepted as true at this stage of the litigation.* Defendants hardly refer to Plaintiffs’ actual

* On a Rule 12(b)(6) motion to dismiss for failure to state a claim, a court must take as true all
the facts alleged in the complaint, as well as all reasonable inferences that can be drawn from
them, Woodford v. Community Action Agency, 239 F.3d 517, 526 (2d Cir. 2001), and must
construe the complaint in the light most favorable to the plaintiffs, Harsco Corp. v. Segui, 91
F.3d 337, 341 (2d Cir. 1996).
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allegations, relying on generalities and minimizing the specific connections between Defendants’
actions and Plaintiffs’ harms that are included in the complaints.

l. THE APARTHEID ERA
A. Brief Overview of Apartheid

Apartheid was instituted in South Africa beginning in 1948. K. 1 48. Apartheid was a
system that concentrated economic and political power in the hands of the white minority. It
depended on systematic violence including extrajudicial killing, the infliction of serious bodily
or mental harm, torture, cruel, inhuman or degrading treatment, and institutional methods of
segregation and exploitation, for its maintenance and enforcement. K. §49; N. { 2.

Apartheid-era laws classified all South Africans according to one of four races—white,
Asiatic (Indian), “Coloured,” and Native (African)°>—and then designated specific residential
and business areas for the sole use of particular racial groups. K. §50. The government required
all blacks over the age of sixteen to carry “passbooks,” which included their Population Registry
identity card, their fingerprints, and pages for any history of government opposition, labor
control, and employer signatures. K. {52; N. { 48. Without proper documentation, no black
person could legally enter or remain in an urban area. K. {52. Relations between races were
banned. K. {57; N. 148. Laws were passed to suppress dissent. K. 1 58. Between 1960 and
1970, almost two million people were forcibly moved into “Bantustans”® and their South African

citizenship was forcibly revoked. K.  62.

® Throughout this brief, the term “black” is used to refer to the Native (African), Coloured, and
Indian population of South Africa. K. {10. This is consistent with the usage of the term during
the apartheid era.

® The term “Bantustan,” or “homeland,” referred to impoverished areas carved out of South
Africa to isolate and confine the black population in order to create a majority white South
Africa and secure white control of economic and political power.
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The maintenance of apartheid relied on the sustained infliction of gross violations of
fundamental human rights on the vast majority of the population.

What was involved [in apartheid] was far more than simply the
implementation of what the world regarded as [a] criminal policy .

... What was of even greater significance was the use of criminal

means to defend the apartheid state. . . . The massive powers given

to the state to control people’s lives and deny them their basic

rights were not enough. They were supplemented by every species

of common law crime, including systematic and organised murder,
fraud, kidnapping and torture.

Kader Asmal, Foreword to Dealing With the Past: Truth and Reconciliation in South Africa at
vili, vii (1994), cited in K. 1 60. On March 21, 1960, police opened fire with machine guns and
automatic weapons into a crowd that had gathered in Sharpeville to protest against the pass laws.
Sixty-nine people were killed and 186 wounded, many of them women and children, most shot
in the back as they attempted to flee the violence. K. { 68.

The student-led Soweto Uprising on June 16, 1976, to protest the required use of
Afrikaans in schools led to further violent suppression by the security forces. N. §49. Women
and children were shot and killed. The violence precipitated a wave of demonstrations
throughout the country. During a six-month period, an estimated one thousand black South
Africans were Killed by security forces and between ten and twenty thousand were arrested as
demonstrations and boycotts touched urban areas throughout the country. N. §49. The
independent black trade union movement played a major role in fighting apartheid. As a result,
the struggles against apartheid and for workers’ rights became so intertwined that security forces
often violently suppressed union activity. N. §{ 36, 57, 91, 114-117. In response to escalating
opposition, the South African government implemented the “total strategy” to coordinate

repressive measures in all fields. N. 1 50. This strategy relied on extensive cooperation with the
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private sector, including Defendants, and led to widespread killings, detentions, and the
suppression of any perceived dissent to the apartheid system. N. { 50; see K. | 71-84.

B. Worldwide Condemnation of Collaboration with Apartheid Regime

Beginning in 1950, the world community condemned apartheid as a crime against
humanity and instituted various sanctions against South Africa. K. §91; N. 141. The U.N.
Security Council adopted numerous resolutions condemning apartheid and collaboration with the
apartheid regime. K. {193, 95, 98, 103-106, 110, 113; N. 11 43-44. Collaboration by
transnational corporations with the regime was repeatedly denounced, K. 11 95, 102, 105, 108-
109, embargoes were put in place, K. 11 95, 98, 104, 106, 117-128; N. 11 43-45, and states were
called upon to take measures to ensure that corporations complied with the embargoes, K. {1
112-113. The actions of the international community over more than forty years placed
businesses involved in the financial and economic support of the apartheid security forces’
abuses on notice that their collaboration violated international law. K. {92,

C. End of Apartheid

Apartheid persisted into the 1990s. Between 1990 and 1993, over twelve thousand
civilians, including many women and children, were Killed and at least twenty thousand injured
by the apartheid security forces. K. { 84. Assassinations of anti-apartheid leaders also increased.
K. 184. In 1993, negotiations led to an agreement on a date for democratic elections. K. { 85.
Apartheid ended in 1994 with the election of Nelson Mandela as president. K. { 86.

D. Truth and Reconciliation Commission

The South African Truth and Reconciliation Commission (“TRC”), under the leadership
of Archbishop Desmond Tutu, was established by the Government of National Unity to begin to
heal the damage inflicted by apartheid. K. §87. The TRC commenced hearings on April 15,
1996, and issued its final report in March 2003. K. §87. The TRC found that “[c]ertain

8
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businesses . . . were involved in helping to design and implement apartheid policies.” K. { 88
(quoting Truth and Reconciliation Commission of South Africa Report vol. 4, ch. 2, at 58 (1998)
(“TRC Report™)). The TRC singled out businesses that engaged directly in activities that
promoted state repression, such as those that “provided armoured vehicles to the police during
the mid-1980s.” K. 190 (quoting TRC Report vol. 4, ch. 2, at 25). The TRC also found that
“[bJusiness failed in the hearings to take responsibility for its involvement in state security
initiatives specifically designed to sustain apartheid rule.” K. { 89 (quoting TRC Report vol. 4,
ch. 2, at 58).

1. DEFENDANTS ACTIVELY PARTICIPATED IN THE CRIMES OF THE
APARTHEID REGIME.

Apartheid was intended to secure the white minority’s control over South Africa’s
government and wealth, and was premised upon the physical separation of the races, the isolation
and domination of the black population, and the intimidation and suppression of opponents. N.
11 2-3. In defiance of international condemnation, Defendant corporations collaborated with the
government of South Africa to carry out the violence and terror necessary to maintain apartheid.
K. 11139, 142; N. 11 5, 53. Plaintiffs’ complaints collectively name eight companies that either
directly perpetrated the crime of apartheid, or aided and abetted, conspired with, or participated
in a joint criminal enterprise with the apartheid regime and its security forces to inflict gross
violations of human rights. These Defendants may be grouped into three categories: (1) the
“Auto Companies,” comprising Daimler, Ford Motor (“Ford”), and General Motors (“GM”); (2)

the “Technology Companies,” comprising International Business Machines (“IBM”) and
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Fujitsu;” and (3) the “Banking Companies,” comprising Union Bank of Switzerland (“UBS”)®
and Barclays.’

A. Defendant Auto Companies Participated in the Crimes of the Apartheid
Regime.

Despite Security Council resolutions prohibiting the sale of military vehicles and
equipment to South Africa,*® the Auto Companies manufactured and sold specialized military
vehicles, parts, and other equipment to the South African security forces. K. § 254; N. { 64, 85,
104. Specialized vehicles designed and manufactured by Defendants were a vital tool regularly
used by the security forces, from at least the early 1970s through the end of apartheid, to patrol
black townships and violently suppress anti-apartheid activities. K. { 253; N. {{ 66, 87, 104.
The Auto Companies continued to manufacture these vehicles knowing that they enabled the
extrajudicial killings of innocent persons in black townships, including children whose parents
are named Plaintiffs in this case, such as the mother of nine-year-old Thembekile Ngcaka, a

schoolboy shot and killed by soldiers who fired from a military vehicle while he was playing

" Fujitsu is named as a Defendant in only the Khulumani Complaint.

8 UBS is named as a Defendant in only the Khulumani Complaint. The claims against Barclays
in the Ntsebeza complaint relate only to its internal replication of apartheid in its employment
practices. N. {{ 143-145.

® The Khulumani Plaintiffs have also named Rheinmetall Group, which participated in the
Armaments Sector. K. 11 173-199. However, Rheinmetall Group has not joined Defendants’
motion. See JMTD at 1 n.1.

1910 1970, Security Council Resolution 282 reaffirmed the Security Council’s policy of
withholding the supply of all military vehicles and equipment to the South African armed forces
and any paramilitary organizations. S.C. Res. 282, U.N. Doc. S/RES/282 (July 23, 1970).
Security Council Resolution 418 again emphasized the mandatory nature of the military vehicle
and arms embargo in 1977. S.C. Res. 418, U.N. Doc. S/IRES/418 (Nov. 4, 1977). These
embargoes demonstrated worldwide awareness that South Africa was using military vehicles to
violently quell anti-apartheid activities, and condemnation of actors that supplied such equipment
to further these abuses.

10
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outside with friends. N. { 25, 70-71, 88, 104. Defendants’ paperwork identified vehicles
created for the South African security forces. N. 11 65, 86, 104. The security forces regularly
inspected vehicles onsite at the plants. N. {1 65, 86, 104. These specialized vehicles were
purposefully designed to meet security forces’ specifications, including such features as firing
ports and mounts for rocket launchers. K. §{ 256, 264.

Some employees at the Auto Companies expressed opposition to the manufacture of
these specialized vehicles. N. 1 66, 87, 105. Management retaliated, threatening to fire those
who continued to protest the manufacture of such vehicles, N. { 87, or shortening the work shifts
of black employees. N. {1 105. Managers at Daimler stated that all South Africans had a duty to
support the security forces. N. { 66. Management also retaliated against workers, including
targeting community leaders who expressed anti-apartheid views or worked with anti-apartheid
organizations. N. {195, 106-107.

Security and management personnel at the Auto Companies worked closely with state
security forces. N. {54. Many Daimler managers were themselves members of the security
forces. N. 1154, 77, 79. The head of Daimler’s security section was also a member of the South
African security forces and was often seen patrolling the townships, N. 79, while the head of
Ford security often rode through black communities with Special Branch'* officers in Ford
vehicles. N. {119. Security forces conducted armed patrols inside and outside Daimler’s plant,
which were coordinated with Daimler managers. N. § 78.

The security forces frequently made arrests and conducted interrogations on the basis of

information that could only have come from the Auto Companies. N. {161, 91, 116, 122.

1 The Special Branch was an elite division of the South African security forces charged with
targeting opponents of the apartheid regime.

11
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During interrogations, security forces quoted statements Plaintiffs had previously made in closed
meetings with senior management. N. {1 61, 91. White Ford employees often knew when black
employees had been interrogated, even when that information was not public. N. §122. GM
reported black employees involved with unions to the security forces, which in turn arrested
them. N. 1 89. Defendants facilitated the arrest and interrogation of Plaintiffs viewed as
opponents of apartheid by informing the Special Branch of their travel plans. N. {60, 115.
Plaintiffs were interrogated on company premises, at times jointly by members of the Special
Branch along with Ford management. N. { 120.

The Auto Companies also collaborated with security forces to suppress anti-apartheid and
union activities and exploit black labor, thus helping to maintain apartheid. N. {52, 54. For
example, in an effort to obtain information about the location of other Daimler shop stewards
who were suspected of anti-apartheid activities, Special Branch officers severely tortured
Plaintiff Nonyukela, including by suffocation, and threatened to have him fired if he did not
comply with their demands. N. § 58. During a pause in this torture session, Daimler’s head of
security entered the interrogation room, where torture instruments were in plain view, reiterated
the threat to Nonyukela’s job, and restated the Special Branch’s demand for information. N.
58. Plaintiffs were tortured by officers who were regularly seen at the Ford plant conversing
with Ford managers, N. 11 117, 119, and were subjected to torture in an effort to obtain
information about a Ford strike. N. § 110. Plaintiff Tamboer was subjected to prolonged
arbitrary detention and tortured for information about union activity at GM. N. {1 90, 93.
During one imprisonment, he was choked and kicked, and suffered brain damage when security

forces bashed his head against a wall. N. { 93.
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The Auto Companies went above and beyond what South African law required to
maintain the conditions of apartheid in their business practices. N. {81, 83, 97-99, 123-127.
Defendants’ active and specific contributions to apartheid demonstrate purposeful support of the
regime and its goals. Defendants directly benefited from the forced availability of cheap, skilled
black laborers under the apartheid system, N. 1 52, 81, 97, and consequently had a strong
motivation to defend that system and to maintain it within their own businesses. Defendants’
discriminatory practices were not mere acts of racial discrimination in the workplace. Rather,
these actions constituted efforts to maintain apartheid and solidify its racial hierarchy. N. {{ 83,
99, 123. Senior management positions were held by members of the Broederbond. N. § 120.
Blacks were systematically denied promotions and paid significantly less than their white
counterparts, regardless of experience or ability, N. 1 83, 99, 125-127, and were further
humiliated by being physically separated, for example in race-specific bathrooms and canteens,
N. 11 82, 98, 124.

B. Defendant Technology Companies Participated in the Crimes of the
Apartheid Regime.

The Technology Companies custom-designed, installed, and maintained technology
systems for the South African government, its security forces, and the Bantustan governments to
control the black population. K. {1 202, 230; N. {1 130, 134-135, 137. IBM developed software
to control and separate black South Africans through a system of identity documentation. K. {{
233-235; N. 11 130-137. IBM’s computerized population registry was specially designed for
the South African government to enforce racial pass laws and other structural underpinnings of
the apartheid system. K. §235. ICL, a former Fujitsu subsidiary, custom-designed,
implemented, and serviced the computerized South African racial passbook system. K. { 214-

217. ICL developed an automated database of information on South Africa’s black population,
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including fingerprints, criminal histories, employment and residency information, and details of
political activities against the apartheid government. K. §215. ICL’s passbook system
facilitated the government’s control of movement of black people and the monitoring of
individuals to suppress dissent. K. {221, 248. The Technology Companies provided the South
African security forces with the technology and services to commit apartheid, extrajudicial
killing, torture, prolonged unlawful detention, and CIDT with knowledge that the technology and
services would be (or only could be) used in connection with that purpose. K. { 251.

To ensure the white minority’s hold over power and wealth, South Africa declared some
Bantustans “independent” nations, including Bophuthatswana. N. {47. 1BM knowingly and
purposefully designed and developed specialized technology to meet the needs of its clients—the
South African and “independent” governments—for the very purpose of stripping the black
Bantustan population of its South African citizenship. N. {{ 131, 135-136, 140. IBM’s actions
in support of the Bantustan’s administrative system were specifically designed to denationalize
the black population, further entrenching the geographic separation of the races, and thereby
implementing apartheid. The UN General Assembly denounced the establishment of the
Bantustans as “designed to consolidate the inhuman policy of apartheid . . . and to deprive the
African people of South Africa of their inalienable rights,” including the right to a nationality.
UN General Assembly, Resolution 32/105 of 14 December 1977. The General Assembly further
requested that states take effective measures “to prohibit . . . corporations and other institutions
under their jurisdiction from having any dealings with the so-called ‘independent’

[B]antustans.”** Nevertheless, IBM willfully provided customized technology to Bantustan

12 The UN General Assembly, in Resolution 32/105 of 14 December 1977, determined that the
apartheid regime sought to establish Bantustans “as reservoirs of cheap labor, strategic hamlets
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governments to forcibly strip black South Africans of their nationality, replacing it with the
fictitious nationality of the Bantustan. N. {1 136-137.

C. Defendant Banking Companies Participated in the Crimes of the
Apartheid Regime.

The Banking Companies directly financed the South African security forces, which
carried out apartheid’s most brutal acts.*® K. § 152. At the same time, Barclays worked closely
with the apartheid regime to advise its armed forces. K. §153. In May 1980, South African
Prime Minister P.W. Botha named one of Barclay’s directors, Basil Hersov, to a Defence
Advisory Board, created to advise the armed forces on the “best business methods and other
matters,” including relating to the manufacture of arms. K. { 153. By joining the Board, Hersov
assured Barclays a prominent role in advising and assisting the regime’s security forces. K. {
155. By participating in the Defense Advisory Board and continuing to profit from providing
financial services to the security forces, Barclays acquired a stake in the criminal venture of the
apartheid regime. K. { 157. UBS participated in secret funds for projects to support apartheid.
K. 1 158. Both Barclays and UBS also provided substantial funding for the apartheid regime,
with a Barclays director stating that such funding was part of the company’s “social
responsibility.” K. {161. Agreements brokered between Barclays, UBS, and the apartheid

regime facilitated the flow of funds to the security forces. K. {1 166-169.

and buffer zones against the struggle for freedom in the country as a whole,” denounced “the
establishment of Bantustans as designed to consolidate the inhuman policy of apartheid . . . and
to deprive the African people of South Africa of their inalienable rights,” and requested states “to
take effective measures to prohibit . . . corporations and other institutions under their jurisdiction
from having any dealings with the so-called ‘independent’ Bantustans.”

13 This paragraph relates solely to the allegations of the Khulumani complaint.
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Barclays also perpetuated South Africa’s geographic separation of the races by refusing
to consider the employment applications of a class of black South Africans, including Plaintiff
Ntsebeza, except in predominantly black areas.** N. { 16. This hiring practice was not
mandated by law, N. { 16, and was calculated to support and maintain the physical separation
that characterized apartheid. Barclays committed the crime of apartheid by implementing and

supporting the regime’s overall plan of discrimination and geographic separation of the races.
SUMMARY OF ARGUMENT

Plaintiffs’ amended complaints sufficiently plead all of Plaintiffs’ alleged theories of
liability under the ATS whether federal common law or international law standards are applied to
these claims.”® Plaintiffs have made specific allegations detailing the knowing, active, and
intentional participation of Defendants in specific human rights violations actionable under Sosa.

Moreover, the prudential doctrines raised by Defendants do not require dismissal of these
actions. Prior statements by the U.S. and South African governments about superseded
complaints—complaints significantly different from those now before the Court—should not be
given any weight in connection with the amended complaints. There is no reason to assume that
the U.S. or South African government will continue to have concerns about Plaintiffs’ efforts to
seek redress for their injuries in these actions. Plaintiffs have filed a motion asking that this
Court request the views of these governments on these complaints. See Memorandum of Law in

Support of Plaintiffs’ Joint Motion to Solicit Anew the Views of the Governments of the United

% This paragraph relates solely to the allegations of the Ntsebeza complaint.

1> The issue of whether federal common law or international law standards apply to aiding and
abetting claims under the ATS is currently pending before the Second Circuit in Presbyterian
Church of Sudan v. Talisman Energy, Inc., 07-0016, and Kiobel v. Royal Dutch Petroleum Co.,
06-4800, 06-4876 (both argued January 12, 2009).
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States and South Africa. Although these views cannot control this Court’s exercise of
jurisdiction given by Congressional enactment, this Court may wish to have the governments’
current views on the complaints before the Court and not past views on superseded pleadings.
Moreover, in support of their political question arguments, Defendants fail to argue, much less to
demonstrate, that this case implicates a single factor under Baker v. Carr, 369 U.S. 186 (1962).
Not one Baker factor applies in these circumstances.®

In addition, there are no grounds to dismiss these actions based on the international
comity doctrine, because there is no “true conflict” between American and South African law, a
threshold showing Defendants cannot meet. Hartford Fire Ins. Co. v. California, 509 U.S. 764,
798 (1993) (quoting Societe Nationale Industrielle Aerospatiale v. United States Dist. Court, 482
U.S. 522, 555 (1987) (Blackmun, J., concurring in part and dissenting in part)); In re Maxwell
Commc’n Corp., 93 F.3d 1036, 1049 (2d Cir. 1996). Defendants suggest that these actions
would somehow conflict with South Africa’s Promotion of National Unity and Reconciliation
Act!” (“TRC Act™), but the TRC Act explicitly envisioned civil suits against perpetrators who
did not receive amnesty. None of the Defendants sought or received amnesty, nor did they
cooperate with the TRC process.

Defendants’ various other arguments for dismissal are meritless. ATS jurisdiction has

long been understood to have extraterritorial application, and there is no immunity for corporate

18 There is no reason to assume that the U.S. or South African government will continue to have
concerns about Plaintiffs’ efforts to seek redress for their injuries in these actions. Plaintiffs have
filed a motion asking that this Court request the views of these governments on these complaints.
Although these views cannot control this Court’s exercise of a jurisdiction given by
Congressional enactment, this Court should have the governments’ current views on the
complaints before the Court and not past views on superseded pleadings.

7 Promotion of National Unity and Reconciliation Act 34 of 1995.
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defendants under the ATS, as the many ATS suits against corporations demonstrate. The ten-
year statute of limitations applicable here does not bar these actions, which were commenced
within ten years of the end of apartheid and are subject to tolling given the circumstances in
South Africa. Plaintiffs have made sufficient allegations to warrant limited discovery into
questions of corporate form, and no more is required of them at this stage. The issues of tolling

and corporate form are uniquely unsuitable to a determination in this procedural posture.
ARGUMENT

Plaintiffs’ complaints meet their pleading burden under Rule 12(b)(6) and Twombly®® by
specifically and plausibly alleging that Defendants directly committed and gave assistance to
violations of international law that are clearly established under the Sosa standard.

I11.  PLAINTIFFS ALLEGE VIOLATIONS OF WELL-RECOGNIZED
INTERNATIONAL NORMS COGNIZABLE UNDER THE ATS.

Plaintiffs’ human rights claims fit squarely within the standard the Supreme Court
identified in Sosa for establishing jurisdiction for actionable claims under the ATS. The

allegations are based upon systematic human rights violations of the most extreme kind:

18 Under Bell Atlantic Corp. v. Twombly, 127 S. Ct. 1955 (2007), a complaint need not contain
“detailed factual allegations,” id. at 1964, but must “give the defendant fair notice of what the . . .
claim is and the grounds upon which it rests,” id. (alteration in original) (quoting Conley v.
Gibson, 355 U.S. 41, 47 (1957)) (internal quotation marks omitted). Ultimately, a complaint will
withstand a 12(b)(6) motion to dismiss so long as it contains “enough facts to state a claim to
relief that is plausible on its face,” id. at 1974, or “[enough facts] to raise a right to relief above
the speculative level,” id. at 1965. In the Second Circuit, this requires that a plaintiff satisfy “a
flexible “plausibility standard,” which obliges a pleader to amplify a claim with some factual
allegations in those contexts where such amplification is needed to render the claim plausible.”
Igbal v. Hasty, 490 F.3d 143, 157-58 (2d Cir. 2007) (emphasis in original). Plaintiffs meet that
standard here. Indeed, Defendants do not argue that any of Plaintiffs’ factual allegations are
implausible.
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apartheid, crimes against humanity, torture, extrajudicial killing, denationalization,'® and CIDT.
These abuses are well-recognized by courts and scholars as violations of norms that are
“specific, universal, and obligatory.” Sosa, 542 U.S. at 276 (quoting In re Estate of Marcos
Human Rights Litig., 25 F.3d 1467, 1475 (9th Cir. 1994)). % As Judge Hall observed:

In their complaints, the plaintiffs make claims that rest on such

norms “defined with a specificity comparable to the features of the

18th-century paradigms.” The allegations include genocide,

torture, cruel and degrading treatment, systematic racial

discrimination, forced removals, and various other avowed crimes

against humanity. In essence, the plaintiffs assert that apartheid

itself is a crime against humanity, on a par with genocide and

slavery, and that depravations of the apartheid system (such as

torture, sexual assault, extrajudicial killing, and forced labor) were

perpetrated in the course of genocide and crimes against humanity.

Khulumani, 504 F.3d at 285 (Hall, J., concurring) (quoting Sosa, 542 U.S. at 725). Defendants
have not disputed that the unlawful acts alleged by Plaintiffs constitute violations of customary
international law and are thus actionable under the ATS.

Crimes against humanity are well-recognized violations of the law of nations and
actionable norms under Sosa; Defendants do not argue otherwise. See, e.g., United States v.
Yousef, 327 F.3d 56, 103-06 (2d Cir. 2003); Kadic, 70 F.3d at 236. Nor do Defendants contest

that apartheid itself falls squarely within the definition of crimes against humanity and is also

19 Only the Ntsebeza Plaintiffs bring claims for denationalization. It is undeniably a violation of
international norms, so egregious that nations rarely commit it. The gravity of the violation is
exemplified by Nazi Germany’s stripping of citizenship from Jews. See Cassirer v. Kingdom of
Spain, 461 F. Supp. 2d 1157, 1165-66 & n.2 (C.D. Cal. 2006) (taking judicial notice of the fact
that Nazi Germany stripped Jews of citizenship).

20 gee cases cited supra note 1; see also Restatement (Third) of the Foreign Relations Law of the
United States § 702 (1987) (“Restatement of Foreign Relations”) (listing torture, prolonged
arbitrary detention, systematic racial discrimination, and “a consistent pattern of gross violations
of internationally recognized human rights” as violations of international law).
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independently a violation of the law of nations.”* See generally Declaration of Professor Ronald
Slye, Jan. 21, 2009. Defendants, as non-state actors, can be held liable for committing crimes
against humanity, either through their independent actions or through their collaboration with the
state. In Kadic, the Second Circuit held that crimes against humanity do not require state action
for ATS liability to attach, and that a defendant “may be found liable for . . . crimes against
humanity in his private capacity.” Kadic, 70 F.3d at 236, 242-43.%

Apartheid and other crimes against humanity, by their very nature, consist of numerous
individual acts of violence, persecution, and discrimination that together constitute a widespread
and systematic attack on a civilian population. Individual acts that are constitutive of a crime

against humanity have been widely recognized as crimes against humanity themselves.?

1 As early as 1971, the International Court of Justice officially declared that South Africa’s
imposition of apartheid was a violation of customary international law. See Legal Consequences
for States of the Continued Presence of South Africa in Namibia (South West Africa)
Notwithstanding Security Council Resolution 276 (1970), Advisory Opinion, 1971 1.C.J. 16, 56—
57 (June 21).

22 The widespread or systematic nature of the abuse, rather than the participation of a state,
makes such abuses crimes against humanity, as well as matters of international concern.
Atrocities that if committed individually would require state action in order to be violations of
international law do not require state action when they are committed as part of a crime against
humanity. See Control Council Law No. 10: Punishment of Persons Guilty of War Crimes,
Crimes Against Peace and Against Humanity, art. 1.2, Dec. 20, 1945 (A-279) (prohibition
against crimes against humanity applied to “[a]ny person without regard to . . . the capacity in
which he acted”); United States v. Flick, in 6 Trials of War Criminals Before the Nuernberg
Military Tribunals Under Control Council Law No. 10 at 1187, 1192 (1952), available at
http://lwww.loc.gov/rr/frd/Military_Law/NTs_war-criminals.html; Prosecutor v. Tadic, No. IT-
94-1-T, 1 655 (Trial Chamber May 7, 1997) (“Tadic Trial”) (crimes against humanity can be
committed by any organization or group, which may or may not be affiliated with a
government). Defendants incurred direct liability for apartheid as a crime against humanity by
discriminating against and oppressing black South Africans in order to maintain and reinforce
the apartheid system from which they benefited economically.

28 «A crime against humanity must have been committed as part of a widespread or systematic
attack against any civilian population on discriminatory grounds. Although the act need not be
committed at the same time and place as the attack or share all of the features of the attack, it
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Accordingly, the individual acts that perpetuated apartheid themselves constitute crimes against
humanity. See Slye Decl. {1 15-17, 20.

Extrajudicial killing, torture, and CIDT are violations of well-established norms under
international law which meet the Sosa standard.?* Extrajudicial killing, torture and CIDT have
been recognized as actionable ATS claims in numerous judicial decisions both before and after
Sosa. See, e.g., Kadic, 70 F.3d at 236, 243; Cabello, 402 F.3d at 1154; Talisman, 244 F. Supp.
2d at 305; Wiwa, 2002 WL 319887, at *6-10; Mujica, 381 F. Supp. 2d at 1178-81; Xuncax, 886
F. Supp. at 184-87. Defendants have not contested that these norms meet the Sosa standard.

While contested by Defendants, the prohibition of the denial of the right to a
nationality”®—when it is arbitrary, discriminatory, or done for a politically oppressive purpose—
is also an actionable norm that meets the Sosa standard. Sosa, 542 U.S. at 725.
Denationalization on arbitrary or discriminatory grounds is prohibited by numerous international
treaties.’® Moreover, customary international law imposes a positive obligation on states to
avoid rendering persons stateless, and enshrines the prohibition against deprivation of
nationality. Contrary to Defendants’ assertions, the right to a nationality is not vague or
amorphous, as evidenced by numerous international treaties: the norm specifically prohibits

denial of nationality on arbitrary, discriminatory, or politically oppressive grounds.

must, by its characteristics, aims, nature, or consequence objectively form part of the
discriminatory attack.” Prosecutor v. Semanza, No. ICTR-97-20-T, 1 326 (Trial Chamber May
15, 2003). “The accused must have acted with knowledge of the broader context of the attack
and knowledge that his act formed part of the attack on the civilian population. However, the
accused need not necessarily share the purpose or goals behind the broader attack.” 1d. { 332
(footnote omitted).

2% See Declaration of Professor Beth Stephens, Jan. 21, 2009, {1 4-20.
2% Only the Ntsebeza Plaintiffs bring claims based on denationalization.

%6 See Stephens Decl., 11 21-34.
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IV.  PLAINTIFFS’ COMPLAINTS ADEQUATELY ALLEGE ACCESSORIAL
LIABILITY.

A. Plaintiffs’ Complaints Satisfy Either of the Aiding and Abetting
Standards Articulated in Khulumani.

Khulumani established that “in this Circuit, a plaintiff may plead a theory of aiding and
abetting liability under the [ATS].” Khulumani, 504 F.3d at 260 (per curiam).?” The court,
however, did not resolve the precise standards for aiding and abetting liability under the ATS
with Judges Katzmann and Hall authoring separate concurrences.?® Judge Hall looked to federal
common law for an aiding and abetting standard under the ATS, id. at 286, while Judge
Katzmann looked to customary international law, id. at 270.

This difference between the authors of the per curiam opinion does not affect the
resolution of the instant motion to dismiss, however, because Plaintiffs’ allegations of accessorial
liability are sufficient under both federal common law and international law. As shown below,
the differences between federal common law and international law standards are insignificant
with respect to the facts of this case. But even under the most restrictive reading of the
international law standard articulated by Judge Katzmann, see id. at 277, Plaintiffs’ allegations

are more than sufficient to state a claim.

2 Defendants preserve the argument that aiding and abetting is not actionable under the ATS, but
acknowledge that this argument was rejected by the Second Circuit in Khulumani. See JIMTD at
10.

%8 The per curiam holding refers to the opinions of Judges Katzmann and Hall for their views on
these issues. Khulumani, 504 F.3d at 260. Judge Korman’s dissent is dictum without any
significance to the per curiam holding in the case. See id. at 286 n.4 (Hall, J. concurring) (“It is
thus left to a future panel of this Court to determine whether international or domestic federal
common law is the exclusive source from which to derive the applicable standard.”); see also
Mastafa v. Australian Wheat Bd., No. 07 Civ. 7955, 2008 U.S. Dist LEXIS 73305 at *13-14 n.4,
2008 WL 4378443, at *4 n.4 (S.D.N.Y. Sept. 25, 2008) (noting that the Khulumani decision left
the proper standard for aiding and abetting under the ATS “undecided” and similarly declining to
adopt a standard).
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1. Plaintiffs’ Allegations Are Sufficient Under Federal Common
Law, Which Requires a Knowledge Standard and Should
Govern This Issue.

As the Supreme Court recognized in Sosa, the ATS invokes the common law of torts to
remedy violations of international law. 542 U.S. at 721, 724. Although the underlying tortious
action must of course be in violation of international law, federal common law rules should
inform questions of secondary liability. Khulumani, 504 F.3d at 287 (Hall, J., concurring). See
Declaration of Professor Ralph Steinhardt, Jan. 21, 2009 { 3, 5, 17-20.

The elements of civil aiding and abetting liability under federal common law are (1)
knowledge of the underlying offense at the time assistance is provided and (2) provision of
substantial assistance to the primary tortfeasor. Khulumani, 504 F.3d at 288-289 (Hall, J.,
concurring); Halberstam v. Welch, 705 F.2d 472, 477-78 (D.C. Cir. 1983) (aiding and abetting
liability attaches where a third person “knows that the other’s conduct constitutes a breach of

duty and gives substantial assistance or encouragement to the other”). Plaintiffs’ allegations

clearly meet this standard. Cf. Khulumani, 504 F.3d at 290-91 (Hall, J., concurring) (noting that

Plaintiffs” original allegations, although insufficiently specific, “if proven, clearly satisfy the
standard for asserting [ATS] liability under an aiding and abetting theory”). Courts apply
international law as part of federal common law in appropriate cases, Sosa, 542 U.S. at 729-30,
so this Court does not need to exclude either body of law from consideration. Moreover, the
elements of the secondary liability theories that apply to this case are very similar under both
federal common law and international law.

2. Plaintiffs’ Allegations Are Also Sufficient Under Customary
International Law, Which Supports a Knowledge Standard.

The elements of aiding and abetting in international criminal law are:
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Q) Actus Reus: “Practical assistance, encouragement, or moral support which has
a substantial effect on the perpetration of the crime.” Prosecutor v.
Furundzija, Case No. IT-95-17/1-T, Trial Chamber Judgment § 235 (Dec. 10,
1998), available at http://www.icty.org/case/furundzija/4; and

2 Mens Rea: “knowledge that [the accomplice’s] actions will assist the
perpetrator in the commission of the crime.” Id. at § 245.%

Judge Katzmann adopted language from the Rome Statute to define the mens rea,
determining that a purpose standard should apply. 504 F.3d at 275-77. Judge Katzmann noted,
however, that his reading of the Rome Statute was not “set in stone” and that there was support
for a reading of international law that demanded a mens rea of knowledge, not purpose.
Khulumani, 504 F.3d at 278. See also id. at 275-76 (“In drawing upon the Rome Statute, |
recognize that it has yet to be construed by the International Criminal Court; its precise contours
and the extent to which it may differ from customary international law thus remain somewhat
uncertain.”).

a. All the Authorities Relied Upon by Judge Katzmann
Support a Mens Rea of Knowledge.

All of the sources Judge Katzmann relied on, including the Rome Statute itself, provide
strong support for a mens rea of knowledge at least in the context of the allegations in Plaintiffs’

complaints.*® Judge Katzmann observed that the Rome Statute “makes clear that, other than

2% see generally Steinhardt Decl., {1 23-30 (discussing the knowledge standard’s inclusion in
both actus reus and mens rea elements of aiding and abetting under international law, including
the Furundzija decision and its repeated application as customary international law).

%0 Steinhardt Decl., 31 (discussing how the Rome Statute does not alter the customary
international law standard requiring knowledge); see Gerhard Werle, Principles of International
Criminal Law 1 306-307, 330 (2005) (“for the purpose of facilitating the commission of the
crime” means only that the perpetrator be “aware that the consequence will occur in the ordinary
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assistance rendered to the commission of a crime by a group of persons acting with a common
purpose, a defendant is guilty of aiding and abetting the commission of a crime only if he does
so ‘[f]or the purpose of facilitating the commission of such a crime.”” 504 F.3d at 275 (emphasis
added) (quoting Rome Statute art. 25(3)(c)). This exception acknowledged by Judge Katzmann
is crucial. The Rome Statute clearly states that an actor who “contributes to the commission or
attempted commission of such a crime by a group of persons acting with a common purpose” is
liable if he or she intentionally made the contribution “in the knowledge of the intention of the
group to commit the crime.” Rome Statute art. 25(3)(d) (emphasis added).

This provision of the Rome Statute is consistent with the elements of civil aiding and
abetting under federal common law. It refers to a “contribution” rather than to substantial
assistance, but there is no apparent difference between these two concepts. Like federal common
law aiding and abetting, it requires knowledge of the principal’s intent to commit the underlying
offense. The only requirement the Rome Statute adds is that the “contribution” must be given to
a “group of persons acting with a common purpose”—i.e., not just to a single person who
commits the underlying offense. While this distinction may be important in some cases, it has no
effect on the facts alleged in this case: the underlying tortious activities here were all clearly
committed by groups of people with the common purpose of maintaining and furthering
apartheid. Thus, even under the Rome Statute, a mens rea of knowledge applies to the facts of

this case.

course of events”); see also Doug Cassel, Corporate Aiding and Abetting of Human Rights
Violations: Confusion in the Courts, 6 Nw. U. J. Int’l Hum. Rts. 304, 314 (2008) (“...[T]he
majority of the post-World War Il case law, the case law of the ICTY and ICTR, the ILC Draft
Code, and group crimes under article 25(3)(d) of the ICC Statute, requires that those who aid and
abet merely have knowledge that they are assisting criminal activity.”).
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All the other international cases relied on by Judge Katzmann are consistent with the
federal common law mens rea of knowledge. See Furundzija Y 236-49 (vast majority of post-
World War 1l cases support mens rea of knowledge); Prosecutor v. Akayesu, Case No. ICTR-96-
4-T, Trial Chamber Judgment § 545 (Sept. 2, 2008) (“. . . [a]n accused is liable as an accomplice
to genocide if he knowingly aided and abetted . . . while knowing that such a person or persons
were committing genocide, even though the accused himself did not have the specific intent”);
Tadic Trial 11 688-692; Trial of Bruno Tesch and Two Others (The Zyklon B Case), in 1 Law
Reports of Trials of War Criminals 93, 101-02 (U.N. War Crimes Comm’n ed., 1947), available
at http://www.loc.gov/rr/frd/Military _Law/law-reports-trials-war-criminals.html (where key
issue was whether defendants knew the poison they sold would be used to exterminate people,
and where prosecution did not attempt to prove specific intent of defendants); see also Steinhardt
Decl. § 24-28 (discussing consistent application of a mens rea of knowledge since World War 11

era cases). ™

%1 The one other authority invoked by Judge Katzmann against the overwhelming weight of
authority favoring a mens rea of knowledge is the post-World War Il Ministries Case under
Control Council Law No. 10, in which a banker who loaned money to Nazi Germany knowing
that it would be used for illegal purposes was held not to have violated international law. United
States v. Von Weizsaecker (The Ministries Case), in 14 Trials of War Criminals Before the
Nuernberg Military Tribunals Under Control Council Law No. 10 at 308, 622 (1949), available
at http://www.loc.gov/rr/frd/Military_Law/NTs_war-criminals.html. But the court in the
Ministries Case in fact did not express any doubt that knowledge was the mens rea for aiding
and abetting. It only concluded that the banker’s loaning money to Nazi Germany did not rise to
the level of a violation of international law. Although the court’s reasoning on this point was not
very clearly expressed, it can be understood to have decided that the causal connection between
the loans and Nazi atrocities was simply too attenuated to give rise to liability. Moreover, other
passages in the Ministries Case show that the court did understand knowledge to be the mens rea
for aiding and abetting. The court stated:

VVon Weiszsaecker or Woermann neither originated [the mass deportation and
extermination of Jews], gave it enthusiastic support, nor in their hearts approved
of it. The question is whether they knew of the program and whether in any
substantial manner they aided, abetted, or implemented it.
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Thus, properly construed, customary international law supports a mens rea of knowledge,
consistent with federal common law—and Plaintiffs” allegations undoubtedly meet that standard.
b. Plaintiffs’ Allegations Are Sufficient Even Under a

Restrictive Reading of Judge Katzmann’s Mens Rea
Standard.

Plaintiffs’ complaints satisfy Judge Katzmann’s mens rea standard even under the most
restrictive interpretation, i.e., that Defendants acted with the purpose of assisting the human
rights violations at issue. The complaints are replete with allegations of conduct—ranging from
specially equipping and funding apartheid security forces to directly repressing opposition to
apartheid—demonstrating that Defendants shared the purpose of maintaining the apartheid
system. For instance, Barclays directly financed the security forces because it believed such
funding was part of the company’s “social responsibility.” K. { 161. Similarly, management at
the Auto Companies retaliated against employees who expressed opposition to apartheid,
targeting Plaintiff Botha for his leadership in an anti-apartheid community organization. N. { 87,
95, 105-107. Managers at Daimler stated that all South Africans had a duty to support the
security forces. N. {1 66. The complaints thus fulfill any applicable mens rea standard.

C. Plaintiffs Have Sufficiently Alleged Substantial

Assistance, Which Is the Actus Reus Under Both
International Law and Federal Common Law.

The actus reus element of aiding and abetting under federal common law is substantial

assistance to the primary tortfeasor. Khulumani, 504 F.3d at 287-88 (Hall, J., concurring);

Ministries Case at 478; see also, e.g., id. at 472—75 (stressing the importance of the defendants’
knowledge that they were assisting in the extermination of the Jews). Thus, the Ministries Case,
like other post—World War 11 cases, shows that under customary international law the mens rea
for aiding and abetting is knowledge.
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Halberstam, 705 F.2d at 477-78. Likewise, under customary international law, the standard is
“practical assistance to the principal which has a substantial effect on the perpetration of the
crime.” Khulumani, 504 F.3d at 277 (Katzmann, J., concurring) (citing Furundzija  235).
Plaintiffs” allegations indisputably meet this standard.

Plaintiffs allege the Auto Companies specially designed and customized vehicles to
enable the security forces to track and attack civilians, patrol communities, and terrorize the
black population with the purpose of supporting the apartheid regime. K. 1 298; N. {1 65, 88,
104. Plaintiffs further allege that Daimler, GM, Ford, and Barclays went above and beyond what
South African law required to maintain the conditions of apartheid in their business practices. N.
1 81-83, 97-99, 123-25, 127, 144-45. Similarly, Plaintiffs allege that the Technology
Companies actively furthered the efforts of the apartheid regime through the design and
maintenance of technology systems for the government to implement apartheid and other crimes
against humanity. K. 11230, 233-35; N. {1 130-40. Additionally, Plaintiffs allege that the
Banking Companies not only directly financed the security forces, but also worked closely with
the apartheid regime to advise the armed forces. K. { 153.

Defendants attempt to avoid liability for these actions by raising the bar, falsely claiming
that challenged acts must be “a substantial causative factor in the commission of specific crimes
or torts.” JMTD at 18. No Circuit has ever adopted this standard. Although it is unclear what
Defendants mean by “a substantial causative factor,” it is clear that neither federal common law
nor international law demands but-for causation. Contrary to Defendants’ use of Mastafa to
support this contention, Mastafa confirms Plaintiffs” definition of “substantial assistance,”
stating that “it is often the case that an accessorial defendant is not the ‘but for’ cause of the

principal tortfeasor’s tortious acts.” Mastafa, 2008 WL 4378443, at *3. Likewise, the court in
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Almog v. Arab Bank, 471 F. Supp. 2d 257, 292 (E.D.N.Y. 2007),* found that “plaintiffs need not
prove that each perpetrator of an underlying attack was motivated by [Defendants’ support] in
order to succeed on their claims. . . . Nor is there a requirement of an allegation that the

1133

[perpetrators] would not, or could not, have acted but for the assistance [of Defendants].

B. Plaintiffs’ Complaints Adequately Allege Civil Conspiracy and Joint
Criminal Enterprise.

Plaintiffs’ allegations are also sufficient to find Defendants liable under a civil conspiracy
theory under federal common law and the related joint criminal enterprise theory under
international law. The elements of civil conspiracy under federal common law are (1) an
agreement between two or more persons, (2) to commit an unlawful act, or a lawful act in an
unlawful manner, (3) an injury caused by an unlawful overt act by one of the parties to the
agreement, and (4) the act that caused the injury was done pursuant to and in furtherance of the
common scheme. Halberstam, 705 F.2d at 477. Civil conspiracy is fundamentally different

from criminal conspiracy. Beck v. Prupis, 162 F.3d 1090, 1099 n.18 (11th Cir. 1998), aff’d, 529

%2 See also Talisman I, 244 F. Supp. 2d at 324 (citing Furundzija { 209 (“While the assistance
must be substantial, it ‘need not constitute an indispensable element, that is, a conditio sine qua
non for the acts of the principal.””); Tadic Trial 688 (stating that an accessory’s provision of
certain means used by perpetrators to carry out international offenses constitutes substantial
assistance, even if the crimes could have been carried out in some other way); Prosecutor v.
Furundzija, Trial Judgment § 233; Prosecutor v. Kunarac, et al., Case No. 1T-96-23 and IT-96-
23/1, Trial Chamber Judgment para. 391 (Feb. 22, 2001); Zyklon B Case, 1 Law Reports of
Trials of War Criminals at 93 (convicting the owner and second-in command of the company
that sold Zyklon B to the Nazis because they were in a position to influence the sale).

% Moreover, the acts of substantial assistance provided by a defendant need not be wrongful in
themselves; rather, the acts become wrongful once a defendant is aware that the activities
provide substantial assistance to the perpetrators. See, e.g., JP Morgan Chase Bank v. Winnick,
406 F. Supp. 2d 247, 257 (S.D.N.Y. 2005) (“The critical test is not...whether the alleged aiding
and abetting conduct was routine, but whether it made a substantial contribution to the
perpetration of the [crime].”)
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U.S. 494 (2000). Itis likewise different from the independent crimes of conspiracy to commit
genocide and conspiracy to wage aggressive war under international law.** Whereas in U.S. law
the word “conspiracy” refers to both a crime and a civil liability theory, in international law the
near-equivalent of U.S. civil conspiracy is the doctrine of joint criminal enterprise. Defendants’
actions fit squarely within the doctrine of joint criminal enterprise.

The elements of joint criminal enterprise (“JCE”) are (1) a plurality of persons, (2) a
common plan, design, or purpose that amounts to or involves the commission of a crime, (3) the
participation of the accused in the common plan, and (4) the intention on the part of the accused
to further the common objective. Prosecutor v. Tadic, Case No. IT-94-1-A, Appeals Chamber
Judgment ] 227-228 (July 15, 1999), available at http://www.icty.org/case/tadic/4 (“Tadic

Appeals Judgment™).*

% The court in Presbyterian Church of Sudan v. Talisman failed to recognize this distinction and
mistakenly concluded that civil conspiracy liability is only available under international law for
genocide and aggressive war. 453 F. Supp. 2d 633, 663-65 (S.D.N.Y. 2006). Hamdan v.
Rumsfeld, on which the court relied for this proposition, in fact concerned a criminal charge of
“conspiracy to commit offenses triable by military commission.” 548 U.S. 557, 566-67 (2006).
The Hamdan court recognized that joint criminal enterprise is a “species of liability for the
substantive offense (akin to aiding and abetting).” Id. at 611 n.40.

% See also, Prosecutor v. Rwamakuba, Case No. ICTR-98-44-AR72.4, Decision on Interlocutory
Appeal Regarding the Application of Joint Criminal Enterprise to the Crime of Genocide, 1 14,
17-25, (Oct. 22, 2004), available at http://69.94.11.53/default.htm (describing JCE’s basis in
customary international law); Prosecutor v. Vasiljevic, Case No. 1T-98-32-A, Appeals Chamber
Judgment, 1 94-102, 109-11 (Feb. 25, 2004) (describing elements of JCE and differentiating
from aiding and abetting liability), available at http://www.icty.org/case/vasiljevic/4.

In the ICTY’s seminal case establishing JCE, the tribunal relied on the Rome Statute and
other treaties, along with the jurisprudence of post—-World War 11 tribunals and the domestic laws
of various states including the United States. Tadic Appeals Judgment 1 193-226 (analyzing
various sources of law); id. § 222 (citing Rome Statute art. 25(3)(d)); 1 224 n. 289 (citing, inter
alia, Pinkerton v. United States, 328 U.S. 640 (1946)). The ICTY is limited to applying rules
that are undoubtedly part of customary international law. Tadic Trial Judgment § 662. U.S.
courts have frequently relied on its jurisprudence as evidence of customary international law.
Khulumani, 504 F.3d at 274 (Katzmann, J., concurring).
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JCE is entirely consistent with civil conspiracy under U.S. law. Both doctrines hold the
accused liable for injuries caused by unlawful actions taken by other members of a group that
shares a common objective involving unlawful goals or actions. Both doctrines require that the
accused must share the common objective. Both require that the action that caused the injury
must have been taken pursuant to the common objective.*

Civil conspiracy and JCE share further doctrinal similarities. A conspirator is liable for
the acts of his co-conspirators if they are reasonably foreseeable consequences of the unlawful
scheme, even if they are not part of the agreement. Halberstam, 705 F.2d at 487. In the same
way, a JCE participant can be held liable for reasonably foreseeable acts of co-participants that
go beyond the common objective. Prosecutor v. Kvocka, Case No. 1T-98-30/1-A, Appeals
Chamber Judgment § 86 (Feb. 28, 2005), available at http://www.icty.org/case/kvocka/4. A tacit
agreement is sufficient for civil conspiracy. Halberstam, 705 F.2d at 477. Similarly, a JCE may
be based on an unspoken understanding among the participants. Prosecutor v. Stakic, Case No.
IT-97-24-T, Trial Chamber Judgment, § 435 (July 31, 2003). A defendant need not agree to all
the details of a conspiracy so long as he agrees to do his part to further the overall scheme. Jones
v. City of Chicago, 856 F.2d 985, 992 (7th Cir. 1988) (Posner, J.); United States v. Andolschek,
142 F.2d 503, 507 (2d Cir. 1944) (L. Hand, J.). Likewise, a JCE participant need not know of

each specific offense committed by other participants in order to be liable. Kvocka { 276.

% One difference is that JCE requires that the accused must have somehow actively participated
in furthering the common objective, Tadic Appeals Judgment §227(iii), whereas civil conspiracy
only requires that the accused must have agreed (tacitly or explicitly) to the common objective.
Halberstam, 705 F.2d at 477. But that difference is irrelevant on the facts of this case, in which
Defendants are accused of actively participating in furthering the overall objective of
maintaining apartheid.
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Whether this Court applies federal common law or international law, the result is the
same: Plaintiffs have sufficiently alleged all the elements of civil conspiracy and JCE in order to
hold Defendants liable for their participation in apartheid and other unlawful actions.
Defendants and the apartheid regime, tacitly or explicitly, shared the common unlawful objective
of maintaining the system of apartheid (from which Defendants and the apartheid regime
benefited economically), and Defendants knowingly and intentionally took action to further that
objective. Plaintiffs suffered injuries from unlawful overt acts (including apartheid itself as well
as torture, CIDT, other violence, and discrimination) perpetrated by participants in the
conspiracy or JCE (including, but not only, the security forces) to further the common unlawful
objective. Plaintiffs’ allegations more than satisfy the requirements for civil conspiracy or JCE
liability for apartheid and other human rights violations.

V. NTSEBEZA PLAINTIFFS ADEQUATELY ALLEGE THAT DEFENDANTS

DIRECTLY COMMITTED CRIMES AGAINST HUMANITY AS NON-
STATE ACTORS.*’

The Ntsebeza complaint alleges that the Auto Companies harassed, retaliated against, and
intimidated workers suspected or known to participate in anti-apartheid activities. For example,
GM effectively fired Plaintiff Mali in retaliation for expressing anti-apartheid views to a reporter.
N. 1 95. Ford similarly fired Plaintiff Botha because he refused to cease working with an anti-
apartheid community organization. N. 1 106-07. These actions amounted to the denial to the
right to work, freedom of expression and freedom of association, and persecution of persons
because they opposed apartheid. Such actions are identified and prohibited by the Apartheid

Convention® and the Rome Statute. Apartheid Convention art. 11(c), (f); Rome Statute arts.

%7 This Section applies only to the Ntsebeza Complaint.

% International Convention on the Suppression and Punishment of the Crime of Apartheid, Nov.
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7(1)(h), 7(2)(g)-(h). All were committed in furtherance of apartheid and thus constitute the
crime of apartheid.

Contrary to Defendants’ assertions, JMTD at 24-25, Ntsebeza Plaintiffs do not allege that
racial discrimination in the workplace is, by itself, a violation of international law. Rather,
Plaintiffs contend that Defendants’ racially discriminatory practices are instances of the crime of
apartheid because they were designed to perpetuate and strengthen the apartheid system—indeed
to replicate the system internally within their businesses.** Daimler, GM, Ford, and Barclays
went above and beyond what South African law required to maintain the conditions of apartheid
in their business practices. N. {{ 81-83, 97-99, 123-125, 144-145. For example, Plaintiff Mali
was denied promotions in favor of white employees with less education, and other members of
the class were systematically relocated to manual labor and less desirable jobs. N. {{ 82, 99,
125, 127. Black workers were systematically paid significantly less than white counterparts who
held the same positions, regardless of experience or ability. N. {181, 97, 126. Within the plants,
black workers were physically separated, for example in race-specific bathrooms and canteens.
N. 182, 98, 124. Defendants implemented these policies in order to further apartheid, and as

such, the policies constitute the crime of apartheid. Apartheid Convention art. 11(c)-(d).

30, 1973, 1015 U.N.T.S. 243.

% «Racial discrimination is a violation of customary law when it is practiced systematically as a
matter of state policy, e.g., apartheid in the Republic of South Africa.” Restatement (Third) of
Foreign Relations Law § 702, cmt. i. See Talisman I, 244 F. Supp. 2d at 305 (citing Restatement
(Third) of Foreign Relations § 702, and affirming that states practicing systematic racial
discrimination violate international law). As practiced in South Africa and as alleged in the
complaint, apartheid was an institutionalized regime of systematic racial discrimination, where
violent and inhumane practices were routinely employed to establish and maintain control by one
race over another. The specific violations alleged were plainly part of this integrated system of
racial discrimination and systematic violence.
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Defendant Barclays also perpetuated South Africa’s geographic separation of the races by
refusing to consider the employment applications of black South Africans, including Plaintiff
Ntsebeza, in any location other than a predominantly black area. N. {144-145. This hiring
practice was not mandated by South African law. N. 116. Defendant Barclays’ hiring practices
were calculated to support and maintain the physical separation of the races and thereby
constituted the crime of apartheid. Apartheid Convention art. 11(c)-(d).

V1.  PLAINTIFFS’ CLAIMS ARE JUSTICIABLE AND SHOULD NOT BE
DISMISSED BECAUSE OF ANY PRUDENTIAL CONCERNS.

Defendants fail to demonstrate that these actions should be dismissed under the political
question or international comity doctrines. The pleadings upon which past U.S. and South
African governments offered their views have been altered substantially in the amended
complaints, which present different facts, narrowed theories of liability, and revised claims for
relief against a small number of Defendants. Neither government has submitted a statement
about these cases since the complaints were amended. These actions do not conflict with the
work of the TRC, which granted amnesty only to those perpetrators who came forward with a
full accounting of their apartheid-era crimes, and which recognized a victim’s ability to institute
civil proceedings for monetary damages against perpetrators, like Defendants, who were not
granted amnesty. *° Accountability for serious human rights violations does not conflict with

any law or policy of either the South Africa or U.S. government.

% promotion of National Unity and Reconciliation Act 34 of 1995 §§ 3(1)(b), 21 ( “TRC Act™);
Slye Decl. 11 30, 33.
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A. “Case-Specific Deference” Does Not Provide an Independent Basis for
Dismissal.

“Case-specific deference” is not its own doctrine** and does not necessitate the
automatic dismissal of a case where a particular administration—especially that of a foreign
government—objects to a lawsuit authorized by Congress under the ATS.** Rather, as the
Second Circuit emphasized, “case-specific deference” refers to well-established doctrines such
as the political question and international comity doctrines, in which an administration’s view is
but one factor that a court considers. See Khulumani, 504 F.3d at 261. As explained below,
neither doctrine dictates dismissal, even considering within these doctrines the prior views of the
Executive about the pre-amended complaints.*®

Under the prudential doctrines, courts should not abdicate their independent judgment for
that of the Executive Branch. Khulumani, 504 F.3d at 263. As Justice Powell observed: “I
would be uncomfortable with a doctrine which would require the judiciary to receive the
Executive’s permission before invoking its jurisdiction. Such a notion, in name of the separation

of powers, seems to me to conflict with that very doctrine.” First Nat’l City Bank v. Banco

' Defendants conceded in the Court of Appeals that the concept of “case-specific deference” in
Sosa is a reference to well-established doctrines such as the political question doctrine. Joint
Appellees’ Brief at 67-68, Khulumani, 504 F.3d at 261.

%2 5osa did not instruct the lower courts to give weight to the South African government’s views
about this case, but only to that of the Executive Branch to the extent it believed the litigation
would impact U.S. foreign policy. Sosa, 542 U.S. at 733 n.21.

3 1 the Court is inclined to give “weight” to the views of the Executive Branch, then the current
U.S. administration (and the South African government, to the extent that the U.S. government’s
views are based thereon) should be given an opportunity to express their current views about the
complaint now pending before the Court. See PlIs. J. Mot. to Solicit, filed with this opposition.
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Nacional de Cuba, 406 U.S. 759, 773 (1972) (Powell, J., concurring). Thus, “case-specific
deference” does not warrant dismissal of these cases.

B. The Political Question Doctrine Does Not Warrant Dismissal.
The Court should also reject Defendants’ argument that these cases are barred by the
political question doctrine, as Defendants fail to satisfy any of the relevant tests for invoking the
doctrine. The political question doctrine “is one of ‘political questions,” not one of “political

cases’” and only excludes from judicial review those cases in which one or more of the factors
set forth in Baker v. Carr is inextricable from the case before the court. 369 U.S. 186, 217
(1962). ATS cases do not inherently implicate political questions or the management of foreign
relations by the Executive Branch. A court must therefore carefully inquire into the facts and
circumstances of the particular case in order to undertake a political question assessment. Baker,
369 U.S. at 210-212. Defendants’ attempt, without reference to any Baker factors, to assert that
these cases should be dismissed under the political question doctrine must fail because none of
the Baker factors are implicated.

Defendants do not satisfy the first factor, “a textually demonstrable constitutional
commitment of the issue to a coordinate political department.” Baker, 369 U.S. at 217. In fact,
their generalization that foreign policy is committed to the political branches, IMTD at 35,
contradicts the Supreme Court, which stated that “it is error to suppose that every case or

controversy which touches foreign relations lies beyond judicial cognizance.” Baker, 369 U.S. at

211.** Rather, the Second Circuit has stated that in tort suits regarding human rights, “[t]he

* See also Japan Whaling Ass’n v. Am. Cetacean Soc’y, 478 U.S. 221, 229-230 (1986); Kadic,
70 F.3d at 249 (“Not every case touching foreign relations is non-justiciable, and judges should
not reflexively invoke these doctrines to avoid difficult and somewhat sensitive decisions in the
context of human rights.”) (internal citation omitted).
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department to whom this issue has been ‘constitutionally committed’ is none other than our
own—the Judiciary.” Kadic, 70 F.3d at 249 (citing Klinghoffer v. S.N.C. Achille Lauro, 937
F.2d 44, 49 (2d Cir. 1991)).

Nor do Defendants even suggest that these cases implicate the second or third Baker
factors: “a lack of judicially discoverable and manageable standards” and “the impossibility of
deciding [a case] without an initial policy determination of a kind clearly for nonjudicial
discretion.” Baker, 369 U.S. at 217. Congress has already made the key policy decision by
enacting the ATS. Furthermore, Defendants do not deny that Plaintiffs” ATS claims are based
on clearly defined international and domestic norms that have been adjudicated in many prior
cases. “[U]niversally recognized norms of international law provide judicially discoverable and
manageable standards for adjudicating suits brought under the [ATS], which obviates any need
to make initial policy decisions of the kind normally reserved for nonjudicial discretion.” Kadic,
70 F.3d at 249; see also Tel-Oren v. Libyan Arab Republic, 726 F.2d 774, 797 (D.C. Cir. 1984)
(Edwards, J., concurring) (“[IJn implementing section 1350, courts merely carry out the existing
view of the legislature that federal courts should entertain certain actions that implicate the law
of nations.”). Plaintiffs” allegations neither lack judicially manageable standards nor involve any
policy determinations.

Defendants also fail to meet the last three factors: (4) “the impossibility of a court’s
undertaking independent resolution without expressing lack of the respect due coordinate
branches of government;” (5) “an unusual need for unquestioning adherence to a political
decision already made;” and (6) “the potentiality of embarrassment from multifarious
pronouncements by various departments on one question.” Baker, 369 U.S. at 217. As stated by

the Kadic court, “The fourth through sixth Baker factors appear to be relevant only if judicial
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resolution of a question would contradict prior decisions taken by a political branch in those
limited contexts where such contradiction would seriously interfere with important governmental
interests.” 70 F.3d at 249. This case, however, does not contradict the political branches’ prior
pronouncements, which criticized the apartheid regime while it was in place and tried to regulate
corporate interactions with South Africa. K. {1 116-128; see also Comprehensive Anti-
Apartheid Act, Pub. L. No. 99-440, 100 Stat. 1086 (1986) (declaring that U.S. policy is to
remove the apartheid system, and banning new U.S. trade and investment in South Africa).

In addition, even where the Executive Branch expresses concern about a case, courts
have a responsibility to determine independently whether a political question is presented. The
Second Circuit has stated that “an assertion of the political question doctrine by the Executive
Branch [is] entitled to respectful consideration, [but does] not necessarily preclude adjudication.”
Kadic, 70 F.3d at 250; see also Ungaro-Benages v. Dresdner Bank AG, 379 F.3d 1227, 1236
(11th Cir. 2004) (“A statement of national interest alone . . . does not take the present litigation
outside of the competence of the judiciary.”) Courts have decided that ATS suits should proceed
after having given “serious weight” to the views of interested governments which preferred

dismissing the cases.*

* See, e.g., Preshyterian Church of Sudan v. Talisman Energy. Inc., 2005 WL 2082846 at *8
(S.D.N.Y. 2005) (holding dismissal unnecessary under prudential doctrines because U.S.
government [did not contend the suit would interfere with U.S. foreign policy generally or with
specific foreign policies] and, further allegations of Defendant’s knowing assistance to human
rights violations sufficient to avoid judgment on Canada’s policy of constructive engagement
with Sudan); In re Agent Orange Prod. Liab. Litig., 373 F. Supp. 2d 7, 64 (E.D.N.Y. 2005)
(holding political question doctrine did not require dismissal of the suit despite State Department
arguments to the contrary, including that suit would interfere with prior policy decisions).
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Furthermore, Defendants rely upon statements of interest of the U.S. and South African
governments concerning superseded complaints that are significantly different from the operative
complaints now before the Court. While Defendants assert that the very existence of these cases
impinges on the prerogatives of the political branches, neither Defendants nor the governments
have pointed to a single concrete example of how foreign relations have been impaired. For
instance, on the basis of prior complaints, the South African government expressed concerns that
large damages awards against South African corporations could harm South Africa’s economy.
The amended complaints provide no basis for such concerns because they name no South
African defendants. Furthermore, it is illogical that an action based on conduct that happened
decades ago during apartheid could disincentivize investment in present day South Africa. See
Letter from Joseph E. Stiglitz to the Honorable John E. Sprizzo (August 6, 2003) (provided in
Pls. App. at A 281-82) (stating that addressing corporate abuses during apartheid, by enforcing
rules and regulations, creates a more favorable business climate).

Defendants’ political question cases, see JIMTD at 35-36, are distinguishable. In Corrie
v. Caterpillar, Inc., the decisive factor before the court was that the U.S. government had paid
for the very bulldozers the plaintiffs alleged were unlawfully supplied to the Israeli Defense
Forces. 503 F.3d 974, 982 (9th Cir. 2007). In contrast, here the U.S. government did not
participate in or ratify the Defendants’ conduct. In Hwang Geum Joo v. Japan, the court
dismissed claims barred by peace treaties with Japan following World War 11, finding “it is
pellucidly clear the Allied Powers intended that all war-related claims against Japan be resolved
through government-to-government negotiations rather than through private tort suits.” 413 F.3d
45,50 (D.C. Cir. 2005). The instant case involves neither intergovernmental negotiations nor

war-related claims, nor a treaty barring such claims. In Matar v. Dichter, the court dismissed a
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complaint against a high-ranking Israeli official challenging ongoing efforts to combat terrorism
“in a uniquely volatile region.” 500 F. Supp. 2d 284, 295 (S.D.N.Y. 2007). This case involves
neither a highly volatile region nor an ongoing armed conflict, and is not brought against a state
actor.*®

C. Defendants Cannot Satisfy the Requirements of the International
Comity Doctrine.

A case may be dismissed pursuant to the international comity doctrine only where there
is a proven “true conflict” between American law and foreign law.*” Hartford Fire, 509 U.S. at
798 (1993); In re Maxwell, 93 F.3d at 1049. This is fatal to Defendants’ comity argument
because Defendants do not and cannot show that any other law “requires them to act in some
fashion prohibited by United States law or claim that their compliance with the laws of both
countries is otherwise impossible,” Hartford Fire, 509 U.S. at 765 (citation omitted). The only
South African executive order, legislative act, or judicial decree that could form a possible basis
for comity, the TRC Act, does not conflict with the ATS or its application in this suit because

Defendants did not participate in the TRC and did not receive amnesty for apartheid-era crimes.

%® Defendants’ reliance on In re Austrian and German Holocaust Litigation is misplaced: the
court’s dismissal of the case was premised on the fact that the lower court’s order had ordered a
foreign legislature to take specific actions. 250 F.3d 156, 164 (2d Cir. 2001). In In re African-
American Slave Descendants Litigation, the court dismissed the plaintiffs’ claims because
adjudication would “require the court to criticize or question actions or decisions or policies
made by the [U.S.] Representative Branches over a period spanning more than a century.” 375
F. Supp. 2d 721, 764 (N.D. Ill. 2005). In contrast, the political branches never favored apartheid
or corporate complicity therein.

*" In many cases, courts of one nation may choose to respect the decisions of other nations. Such
deference is not obligatory, however, and many examples can be given where courts of one
nation have not deferred to the decisions and interests of other nations. See, e.g., Talisman,
2005 WL 2082846, at *7 (stating that international comity principles did not require deferring to
Canadian interests because the public’s interest in vindicating human rights outweighed the
nexus between the lawsuit and Canadian foreign policy considerations).
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South Africa did not enact a general amnesty statute;*® nor did it provide general reparations in
exchange for a moratorium on civil litigation.*

The TRC was empowered to grant amnesty only to those who offered a complete and
truthful accounting about politically-motivated crimes committed during apartheid. The
Defendants in this case “did not even respond to [the TRC’s] invitation to participate in the
business hearings.” TRC Brief at 12 (A-251). Defendants now disingenuously attempt to argue
that they are exonerated by a process that they rejected. Furthermore,

[T]he TRC never contemplated that victims would be precluded
from seeking compensatory damages from those liable for abuses,
unless the TRC had granted that perpetrator amnesty. To the
contrary, the Commission recognized that victims and their

families have a right to institute civil proceedings unless the
Defendant applied for and was granted amnesty.

TRC Brief at 8 (A-247) (citing TRC Report vol. 6, at 100). Given Defendants’ rejection of the
process and the scope of the TRC itself, the TRC does not conflict with this litigation. In fact,
the underlying purposes of both the TRC and this litigation are closely aligned: both allow
victims to uncover the truth about past crimes, to confront perpetrators and hold them
accountable, and to receive monetary compensation for the harms suffered.

In addition, the full text of former President Mbeki’s 2007 address, quoted selectively by
Defendants, states that while South Africa will not be a party to such litigation, the government

“recognise[s] the right of individuals or communities to pursue their specific grievances through

“® The TRC Act provided only for “the granting of amnesty to persons who make full disclosure
of all the relevant facts relating to acts associated with a political objective” committed in the
course of conflicts related to apartheid. TRC Act Preamble.

%% see generally Brief of Amici Curiae Commissioners and Committee Members of South
Africa’s Truth and Reconciliation Commission in Support of Appellants at 12, Khulumani, 504
F.3d 254 (No. 05-2141, 05-2326) (“TRC Brief”) (A-251).
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the courts, within and outside South Africa.”®® Accordingly, this litigation in no way interferes
with the post-apartheid policies of South Africa.>

International comity does not dictate the dismissal of this suit based on the United
Kingdom, Swiss, German and Japanese governments’ prior policy of allowing commercial
activities with the apartheid regime. Affidavits submitted by Defendants do not represent the
views of these governments about the operative complaints. Instead, they are the views of
experts or former officials regarding the prior policies of those governments, which were
submitted in 2003 and relate to the original complaints. Moreover, the affidavits confirm that
this suit does not present a conflict with any of the policies of “regulated commerce” vaguely
referenced in Defendants’ motion, JMTD at 38, and described in Defendants’ affidavits. See
Defs. App. at A1-A41. The policies of the United Kingdom, Swiss, and German governments
were designed to end apartheid, not encourage its perpetration, and accordingly defined precise

ways in which corporations should engage in apartheid South Africa.>> The complaints detail

% Defs. App. at A 746-47. Only when a perpetrator has been granted amnesty in accordance
with the process of the TRC is the right of the “victims and/or their families to institute criminal
and/or civil proceedings . . . extinguished. TRC Report vol. 6, at 100 (A-223); see also TRC Act
§ 20(7).

> Defendants assert that “these lawsuits are thinly-veiled attacks on South Africa’s post-
apartheid policies,” JMTD at 33, but Plaintiffs did not oppose the TRC process. In fact,
Khulumani was formed to support participation in that process. K. { 18. It is Defendants who
refused to participate in the TRC process, the cornerstone of South Africa’s post-apartheid
policies.

%2 Germany, for example, had a stated policy that “economic interaction with South Africa, in
accordance with a Code of Conduct written to set race-neutral workplace standards, would help
to bring about a peaceful end to Apartheid and to improve the condition of the oppressed
majority in that country.” Defs. App. at A16 (emphasis added). The UK had a similar policy of
encouraging commerce as a likely route for peaceful political change: “UK Government policy
granted to UK-domiciled companies the continued freedom to operate in South Africa, subject
only to the specific sanctions adopted by the UK and to the UK Government’s encouragement of
compliance with a Code of Conduct calling for nondiscriminatory treatment and better working
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Defendants’ discrimination against black employees in violation of the specific policies
enunciated by their home governments. Defendants’ activities fell well outside the realm of
business transactions and practices that their home governments supported as part of constructive
engagement policies to end apartheid.

Defendants’ comity cases are inapposite. In Ungaro-Benages, the court deferred to an
alternate forum under the international comity doctrine because the U.S. government had
designated it the exclusive forum for resolving actions of the type brought by the plaintiffs. 379
F.3d at 1239. In Bi v. Union Carbide Chemicals and Plastics Co., which was not decided on
comity grounds, the court deferred to an Indian law that made the Indian government the
exclusive representative of the victims of a gas leak disaster *“in courts around the world.” 984
F.2d 582, 586 (2d Cir. 1993). In contrast, the South African government has not reserved for
itself the right to represent victims of apartheid in civil suits. The court in In re Maxwell held
that because there was a “true conflict” between U.S. and U.K. bankruptcy laws, U.K.
bankruptcy law should apply. 93 F.3d at 1049-50.

Plaintiffs allege gross violations of basic human rights norms that are clearly within the
Sosa framework. Since it was not U.S. policy to support such violations, adjudicating Plaintiffs’
claims will not contradict the foreign policy of the United States. Thus, international comity

doctrine does not bar these claims.

D. Other “Practical” Concerns Do Not Warrant Dismissal.

Defendants also argue that these cases should be dismissed because of assorted
“practical” considerations. JMTD at 27. For example, Defendants argue that “[t]he putative

classes here are so large and diffuse that they render practical adjudication impossible.” Id.

conditions for black employees.” Defs. App. at A1l (emphasis added).

43



Case 1:02-md-01499-SAS Document 117  Filed 01/22/2009 Page 58 of 86

Federal courts, however, are capable of adjudicating large class actions. See, e.g., Hilao v.
Estate of Marcos, 103 F.3d 767, 774-75 (9th Cir. 1996). This concern is also improperly raised
on a motion to dismiss, and should instead be raised at the class certification stage. Even if the
proposed classes were found to be unmanageable at a later stage, these cases could proceed with
narrower classes or on an individual basis.

VII. INTERNATIONAL LAW RECOGNIZES CORPORATE LIABILITY.

Defendants argue that they are immune from liability because they are corporations.
JMTD at 40. The Second Circuit, along with all other courts to consider the issue in ATS cases,
has rightly rejected this argument. Khulumani, 504 F.3d at 289 (Hall, J., concurring) (“I share
Judge Katzmann’s understanding, however, that private parties and corporate actors are subject
to liability under the ATS.”). The corporate form has never been held to be a shield for
responsibility for violations of international human rights law. In fact, for at least fifty years,
corporations have been recognized by the international community as subject to international
human rights obligations. See, e.g., International Convention on the Suppression and
Punishment of the Crime of Apartheid art. 1.2, Nov. 30, 1973, 1015 U.N.T.S. 243 (applicable to
“organizations, institutions and individuals™); see also Steinhardt Decl. {1 11-16.

A. The Second Circuit and Other Courts Have Consistently Found That
Corporations Are Not Immune from Suit Under the ATS.

Defendants’ assertion that corporations are not responsible for violations of universal
norms of international law fundamentally misapprehends the law in the Second Circuit and must
be unequivocally rejected. In Bigio v. Coca-Cola Co., 239 F. 3d 440 (2d Cir. 2000), the Second
Circuit made it clear that the liability of corporations for international law violations is
determined in the same way as for any other non-state actor. The court began with Kadic’s

holding that some conduct by “private individuals” violates international law, and then applied
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this principle to a corporate defendant. Id. at 447. The court recognized that corporations, just
like natural persons, can be held liable for violations of international law if they either (1)
directly commit offenses that do not require state action, or else (2) act “together with state
officials” or “with significant state aid.” Id. at 448.

Defendants ignore established precedent and recent decisions of numerous federal courts
in asserting that international law does not recognize corporate liability, IMTD at 40-42. In
1907, the Attorney General of the United States determined that corporations are capable of
violating the law of nations or a treaty of the United States for ATS purposes. See 26 Op. Att’y
Gen. 250 (1907) (concluding that Mexicans who had been harmed by private company’s
diverting the channel of the Rio Grande in violation of treaty between Mexico and the United
States could sue the company under the ATS). Modern-day judicial decisions similarly reflect
the understanding that “[a] private corporation is a juridical person and has no per se immunity
under U.S. domestic or international law. . . . Given that private individuals are liable for
violations of international law in some circumstances, there is no logical reason why
corporations should not be held liable . . ..” Talisman I, 244 F. Supp. 2d at 319. As a result of
the widespread understanding that both natural and juridical persons can be held liable for
violations of international law, no court has ever dismissed a case on the basis of the argument
that corporations cannot be held liable in ATS suits. See generally Wiwa v. Royal Dutch
Petroleum Co., 226 F.3d 88 (2d Cir. 2000).

Far from questioning this principle, the Supreme Court in Sosa specifically instructed the
federal courts to consider the possibility that international law might extend the scope of liability

for a violation of a given norm to “a private actor such as a corporation or individual.” 542 U.S.
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at 732 n.20.> Courts that have confronted ATS cases with corporate defendants since Sosa have
repeatedly found, implicitly and explicitly, that the ATS allows for corporate liability. See
Khulumani, 504 F.3d at 282 (Katzmann, J., concurring) (“We have repeatedly treated the issue of
whether corporations may be held liable under the [ATS] as indistinguishable from the question
whether private individuals may be.”); see also Talisman 11, 374 F. Supp. 2d at 335-37 (refuting
Defendants’ argument in great detail).

B. International Law Authorizes Civil Liability for Corporations Under
Domestic Laws Such As the ATS.

Defendants’ suggestion that the law of nations itself must define every aspect of the
federal common law cause of action authorized by the ATS is at odds with the nature of the
international legal system. Customary international law is comprised of substantive norms, but it
does not provide the means for its own domestic enforcement. Tel-Oren, 726 F.2d at 778
(Edwards, J., concurring) (international law “never has been perceived to create or define the
civil action to be made available . . . by consensus, the states leave that determination to their
municipal laws™); Kadic, 70 F.3d at 240 (concluding that international law permits states to
establish civil remedies for human rights violations of universal concern). As United States law
does allow for corporate entities to incur both civil and criminal liability, this Court should

confirm, like all those before it to have addressed the issue, that the ATS similarly allows for

>3 Footnote 20 notes that some international norms apply directly to non-state actors, whereas
others require a showing of state action. It draws no distinction between corporations and natural
persons. “Compare Tel-Oren v. Libyan Arab Republic, [726 F.2d 774, 791-95 (D.C. Cir. 1984)]
(Edwards, J., concurring) (insufficient consensus in 1984 that torture by private actors violates
international law), with Kadic v. Karadzic, [70 F.3d 232, 239-41 (2d Cir. 1995)] (sufficient
consensus in 1995 that genocide by private actors violates international law).” Sosa, 542 U.S. at
732 n.20.

46



Case 1:02-md-01499-SAS Document 117  Filed 01/22/2009 Page 61 of 86

corporate liability. As Judge Edwards recognized in Tel-Oren, “to require international accord
on a right to sue, when in fact the law of nations relegates decisions on such questions to the
states themselves, would be to effectively nullify the ‘law of nations’ portion of [the ATS].” 726
F.2d at 778 (Edwards, J., concurring).

Defendants also misconstrue the content and nature of international law in asserting that
because international criminal tribunals like the International Criminal Court (ICC) do not
exercise jurisdiction over corporate entities, international law prohibits the imposition of civil
liability on corporations in domestic courts. The fact that the ICC lacks jurisdiction over
corporations has absolutely no bearing on the question of whether the ATS—a U.S. statute
providing for civil liability—allows for liability for corporations. ** See Talisman I, 374 F.
Supp. 2d at 336 (distinguishing governing statutes of international criminal tribunals for former
Yugoslavia and Rwanda and finding that corporations can be held liable under ATS).

Moreover, international legal sources indicate that corporate liability for offenses under

international law is both permissible and desirable. Several multilateral treaties adopted in the

> The drafters of the Rome Statute declined to provide the ICC with jurisdiction over corporate
entities in part as a result of a key feature unique to that tribunal—the principle of
complementarity—and not as a result of some inherent characteristic of international law. See
Kai Ambos, Article 25: Individual Criminal Responsibility, in Commentary on the Rome Statute
of the International Criminal Court (Otto Triffterer ed., 1999). According to the principle of
complementarity, the ICC must relinquish its jurisdiction and allow interested states to assume
domestic jurisdiction over cases brought before the Court if they are willing and capable of doing
so0. See Rome Statute art. 17. However, some individual states do not provide for criminal
liability over corporate entities—as opposed to individual officers and directors of
corporations—in their domestic laws. It would be impossible for the ICC to relinquish a case
brought against a corporate entity at the international level to a domestic state’s courts if that
state’s laws did not conceive of corporate entities as being capable of incurring criminal liability
in the first place, a phenomenon which would render the principle of complementarity
unworkable in corporate cases. See Doug Cassel, Corporate Aiding and Abetting of Human
Rights Violations: Confusion in the Courts, 6 Nw. U. J. Int’l Hum. Rts. 304, 315-16 (2008).
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last decade have imposed criminal or civil liability on corporations that aid and abet violations.*
Recently, an Expert Legal Panel of the International Commission of Jurists (ICJ) issued a report
on corporate complicity in international crimes which noted that “across all types of
jurisdictions, civil liability can arise for both company entities (legal persons) and for company
officials (natural persons).” Int’l Comm’n of Jurists Expert Legal Panel on Corporate
Complicity in International Crime, Corporate Complicity & Legal Accountability vol. 1, at 4
(2008) (emphasis added). The report also concluded that nothing in international law precludes
states from including provisions on corporate criminal responsibility in future agreements or
amendments to the Rome Statute. Id. vol. 2, at 56-59. Thus, international law permits (and in
some instances requires) states to impose civil liability on corporations for violating international

law.

> The 1999 UN Convention on the Financing of Terrorism, which has 167 states parties
including the United States; the 2000 UN Convention on Transnational Organized Crime, which
has 147 states parties including the United States; the 2000 Optional Protocol on the Sale of
Children, Child Prostitution and Child Pornography, which has 130 states parties including the
United States; and the 1997 OECD Convention on Bribery of Foreign Public Officials, to which
the United States is a party, all require states to impose liability on corporations and other legal
persons that are complicit in or aid and abet violations. International Convention for the
Suppression of the Financing of Terrorism art. 5, adopted Dec. 9, 1999, 2178 U.N.T.S. 197;
United Nations Convention Against Transnational Organized Crime art. 10, adopted Nov. 15,
2000, 2225 U.N.T.S 209; Optional Protocol to the Convention on the Rights of the Child on the
Sale of Children, Child Prostitution and Child Pornography, adopted May 25, 2000, 2171
U.N.T.S. 247; OECD Convention on Combating Bribery of Foreign Public Officials in
International Business Transactions art. 2, adopted Nov. 21, 1997, 37 I.L.M. 1. For the current
ratification status of the treaties on the financing of terrorism and organized crime and the
protocol on the sale of children, see Multilateral Treaties Deposited with the Secretary-General,
http://treaties.un.org/Pages/ParticipationStatus.aspx. For the ratification status of the OECD
Anti-Bribery Convention, see
http://www.oecd.org/document/21/0,3343,en_2649 34859 2017813 1 1 1 1,00.html.
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VIIl. EVERY COURT TO HAVE CONSIDERED THE ISSUE HAS FOUND
THAT THE ATS APPLIES EXTRATERRITORIALLY.

Defendants repeat the long-discredited argument that the ATS does not apply to
extraterritorial conduct. JMTD at 38. Defendants’ argument has already been rejected by
numerous federal courts. See Filartiga, 630 F.2d at 885 (“It is not extraordinary for a court to
adjudicate a tort claim arising outside of its territorial jurisdiction.”); see also Wiwa, 226 F.3d at
105 n.10; Trajano v. Marcos, 978 F.2d 493, 500 (9th Cir. 1992) (“we are constrained by what §
1350 shows on its face: no limitations as to the citizenship of the defendant, or the locus of the
injury™).

Additionally, Defendants’ claim is undermined by some of the earliest interpretations of
the ATS rendered by Executive Branch officials. These officials clearly contemplated that the
ATS would be applicable to conduct committed outside the territorial borders of the United
States. 1 Op. Att’y Gen. 57, 58 (1795) (“there can be no doubt” that the victims of an attack on a
British settlement in Africa “have a remedy by a civil suit” under the ATS) (emphasis omitted).
At the time of the statute’s enactment, the Framers conceived of civil actions sounding in tort as
transitory, in that the tortfeasor’s wrongful act created a wrongful obligation which could follow
him across national boundaries. See McKenna v. Fisk, 42 U.S. (1 How.) 241, 248-49 (1843)
(stating that English courts were open to foreigners bringing civil torts, even against other
foreigners found in England, for torts committed both inside and outside England and its
dominions). In enacting the ATS, the First Congress likely wished to assure the possibility of a
federal forum for the limited subset of transitory torts involving a violation of international law
while declining to interfere with the right of the states to hear ordinary transitory tort suits. The
Framers’ experience under the Articles of Confederation strongly suggested that they feared the

prospect of multiple and inconsistent interpretations of the law of nations by state courts. Louis
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Henkin, Foreign Affairs and the Constitution 33 (1972). Thus, the ATS provided a federal
option to hear cases even if they arose abroad.

Subsequent statements by U.S. officials reflect the Executive Branch’s understanding that
the United States has the right to apply internationally agreed-upon prohibitions against certain
egregious offenses, even when those offenses were committed abroad. For example, in
explaining the Executive Branch’s support for the Torture Convention, the State Department’s
Legal Adviser noted, “The Administration . . . believes . . . that, as a member of the international
community, we must stand with other nations in pledging to bring to justice those who engaged
in torture, whether in U.S. territory or in the territory of other countries.” Convention on
Torture, Hearings before the Committee on Foreign Relations, U.S. Senate, 100th Cong., 2d
Sess. (January 30, 1990) at 8 (testimony of Abraham Sofaer). Congress has enacted several
statutes that apply to conduct committed outside the territorial borders of the United States and
that impose civil or criminal liability on the perpetrators of offenses prohibited under
international law. See, e.g., Torture Victim Protection Act, 28 U.S.C. § 1350 (note) (providing
U.S. courts with jurisdiction over suits by both aliens and U.S. citizens alleging torture or
extrajudicial killing committed under color of law of a foreign nation, regardless of where
conduct occurs).

Thus, while the ATS provides subject matter jurisdiction over suits by aliens injured by
tortious violations of international law committed in the United States, it does not impose a

territorial precondition for all exercises of jurisdiction under the ATS.*® Rather, as one court in

% As one commentator has noted, although “[t]he Framers might not have anticipated the fact
that the law of nations would come to prohibit one alien from torturing another, . . . it is
unrealistic to think that they would have wanted the federal courts to shrink from enforcing the
law of nations “in its modern state of purity and refinement.”” William S. Dodge, The
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this Circuit properly observed, “[b]ecause of the nature of the alleged acts, the United States has
a substantial interest in affording alleged victims of atrocities a method to vindicate their rights.”
Talisman 1, 244 F. Supp. 2d at 340.

IX. THE APPLICABLE STATUTE OF LIMITATIONS DOES NOT BAR
PLAINTIFFS’ CLAIMS.

Defendants incorrectly assert that these actions are untimely. In fact, these actions are
timely on two independent grounds: (1) they were filed within the relevant ten-year statute of
limitations, and (2) Plaintiffs’ claims were tolled until at least 1994 due to the extraordinary
circumstances they faced under the apartheid regime.

In assessing a statute-of-limitations defense on a motion to dismiss, the court must deny
the motion unless “all assertions of the complaint, as read with required liberality, would not
permit the plaintiffs to prove that this statute was tolled.” Mirman v. Berk & Michaels, P.C.,
1992 U.S. Dist. LEXIS 16707, at *5-*6 (S.D.N.Y. October 26, 1992) (quoting Jablon v. Dean
Witter & Co., 614 F.2d 677, 682) (9th Cir. 1980)). Because statutes of limitations provide
affirmative defenses, see Fed. R. Civ. P. 8(c), Defendants retain the burden of proof on this issue,
which is properly raised by a Rule 12(b)(6) motion only where the complaint on its face shows
noncompliance with the limitations period. Levy v. Aaron Faber, Inc., 148 F.R.D. 114, 118
(S.D.N.Y. April 13, 1993); Oshiver v. Levin, Fishbein, Sedran & Berman, 38 F.3d 1380, 1385
n.1 (3d Cir. 1994). “Generally, the applicability of equitable tolling depends on matters outside
the pleadings, so it is rarely appropriate to grant a Rule 12(b)(6) motion to dismiss (where review

is limited to the complaint) if equitable tolling is at issue.” Hoffkins v. Monroe-2 Orleans

Constitutionality of the Alien Tort Statute: Some Observations on Text and Context, 42 Va. J.
Int'l L., 687, 701 (2002) (quoting Ware v. Hylton, 3 U.S. (3 Dall.) 199, 281 (1796) (opinion of
Wilson, J.).
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BOCES, 2007 U.S. Dist. LEXIS 32313 *6 (W.D.N.Y. 2007) (quoting Lien Huynh v. Chase
Manhattan Bank, 465 F.3d 992, 1003-04 (9th Cir. 2006)).

Since the ATS is an exclusively jurisdictional statute that does not contain a statute of
limitations, courts have routinely borrowed the TVPA'’s ten-year statute of limitations, 28 U.S.C.
8 1350 (note) §(2)(c), when evaluating the timeliness of claims for violations of international law
pursuant to the ATS.>” Jean v. Dorelien, 431 F.3d 776, 778-79 (11th Cir. 2005); Cabello v.
Fernandez-Larios, 402 F.3d 1148, 1154-55 (11th Cir. 2005); Papa v. United States, 281 F.3d
1004, 1012-13 (9th Cir. 2002); Doe v. Islamic Salvation Front, 257 F. Supp. 2d 115, 119 (D.D.C.
2003); Wiwa, No. 96 Civ. 8386 (KMW), 2002 WL 319887, *58-62 (S.D.N.Y. Feb. 28, 2002).

A. These Actions are Timely Without Tolling.

The original complaints in this case were filed in 2002. Thus, if causes of action
underlying this case arose sometime later than 1992, the case falls within the ten-year statute of
limitations. While the discrete violations giving rise to Plaintiffs” claims occurred over many
years, the crime of apartheid itself persisted in South Africa until the free election of Nelson
Mandela in 1994. K. §86. Therefore, this case is not time-barred by the ten-year statute of

limitations.

>" Despite the growing number of courts embracing a ten-year statute of limitations, the court in
Agent Orange arrived at a different conclusion with respect to certain torts. According to the
court, the conditions of the Vietnamese plaintiffs, who had no real access to counsel or ability to
have known of the chemical’s dangers, contributed to a unique situation wherein a statute of
limitations ought not to be imposed. The court suggested: “[There is a] need to recognize a rule
under customary international law that no statute of limitations should be applied to war crimes
and crimes against humanity” and ultimately held that “under international law, there are no
statutes of limitation with respect to war crimes and other violations of international law.” See In
re Agent Orange Prod. Liab. Litig., 373 F. Supp. 2d 7, 63 (E.D.N.Y. 2005).
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B. The Complaints Contain Sufficient Allegations To Equitably Toll the
Statute of Limitations.

Even if the Court were to conclude that the original complaints were filed over ten years
after the causes of action arose, the complaints allege sufficient facts to equitably toll the statute
of limitations at least until the end of apartheid in 1994. Prior to this date, South Africa was in a
state of continuing violence and near civil war, with brutal reprisals initiated by government
security forces, opponents of apartheid, and the liberation movements fighting for majority
rule.® K. 11 84-86. Moreover, Plaintiffs’ freedom of movement was restricted by oppressive
pass laws and racial zoning rules intended to maintain complete control over them. K. { 50, 52-
55. Pass laws, in combination with job reservation laws and forced relocation, subjected class
members to a perpetual state of poverty, rendering them without resources or access to pursue
and investigate their claims. K. {51, 56. Laws suppressing dissent and controlling public
gatherings rendered even the most fundamental expressions of dissent not simply difficult but

potentially life-threatening. K. 1 58-59, 68-78. In this environment, Plaintiffs had legitimate

%8 Defendants’ assertion, which contradicts the complaints’ allegations, that “apartheid, for
practical purposes, ended several years earlier” than 1994 must be disregarded at this stage and is
incorrect. JMTD at 44 n.31. In its Final Report, the TRC found that “Two factors dominated the
period 1990-94. The first was the process of negotiations aimed at democratic constitutional
dispensation. The second was a dramatic escalation in levels of violence in the country, with a
consequent increase in the number of gross violations of human rights.” TRC Report, vol. 2, ch.
7, at 583 (2003). Of the 9 034 statements the TRC received related to killings, over half (5 695)
occurred during the period from 1990 to 1994. Id. at 584. According to the TRC Report, these
numbers “represent a pattern of violation, rather than an accurate reflection of levels of violence
and human rights abuses. Sources other than the Commission have reported that, from the start
of the negotiations in mid-1990 to the election in April 1994, some 14 000 South Africans died
in politically related incidents.” 1d. Moreover, evidence before the TRC indicated “that
detention and torture continued to be used by the SAP [South Africa Police] in the early 1990s.”
Id. at 588. The TRC also found “little change in the policing of demonstrations after 1990.
Unrest and deaths continued to occur as a result of the use of deadly force.” Id. at 590.
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reason to fear that their lives, and the lives of their loved ones, would be in jeopardy if they
initiated human rights litigation in South Africa or abroad. N. { 39.

The doctrine of equitable tolling recognizes that, in the interests of justice, a plaintiff may
assert otherwise untimely claims if circumstances beyond the plaintiff’s control prevent timely
filing. See, e.g., Arce v. Garcia, 434 F.3d 1254, 1261 (11th Cir. 2006) (“The doctrine of
equitable tolling allows a court to toll the statute of limitations until such a time that the court
determines would have been fair for the statute of limitations to begin running on the plaintiff's
claims.”); Justice v. United States, 6 F.3d 1474, 1475 (11th Cir. 1993) (“The doctrine of
equitable tolling abates the harsh operation of the statute of limitations under certain
circumstances in which barring a plaintiff's potentially meritorious action would be unjust.”).
The widespread violence and state of near civil war that characterized South Africa through the
1994 elections clearly constitute the type of “extraordinary circumstances” that courts have
previously found to toll the ATS’s statute of limitations.>®

This conclusion is confirmed by the policies underlying the ATS. Courts look to the
relevant statute for guidance in determining whether and how equitable tolling is appropriate in a
given situation. “The basic question to be answered in determining whether, under a given set of
facts, a statute of limitations is to be tolled, is one “of legislative intent whether the right shall be
enforceable . . . after the prescribed time.”” Burnett v. New York C. R. Co., 380 U.S. 424, 426
(1965) (quoting Midstate Horticultural Co. v. Pennsylvania. R. Co., 320 U.S. 356, 360 (1943)).

Legislative intent is gleaned from “the purposes and policies underlying the limitation provision,

%% Defendants’ assertion that “[t]he Khulumani complaint does not contain any tolling allegation”
is simply incorrect. JMTD at 45. Although the Khulumani complaint does not use the word
“tolling,” it provides detailed allegations showing why circumstances beyond Plaintiffs’ control
made it impossible timely to assert their claims.
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the Act itself, and the remedial scheme developed for the enforcement of the rights given by the
Act.” 1d. at 427.

The ATS and the TVPA, from which the ATS’s statute of limitations is drawn, promote
the protection of human rights internationally by granting aliens access to the federal courts to
redress torts “committed in violation of the law of nations or treaties of the United States,” 28
U.S.C. § 1350, and by granting relief for victims of torture, 28 U.S.C. § 1350 note. Congress
enacted the TVPA “to carry out obligations of the United States under the United Nations
Charter and other international agreements pertaining to the protection of human rights . . . .” 17
Pub. L. No. 102-256, 106 Stat. 73. Absent a cause of action in U.S. courts, some of the most
egregious violators of human rights might never be held accountable because regimes that
commit human rights abuses often possess the most inadequate means of legal redress. Congress
explicitly recognized this problem in enacting the TVPA:

Judicial protection against flagrant human rights violations is often
least effective in those countries where such abuses are most
prevalent. A state that practices torture and summary execution is
not one that adheres to the rule of law. Consequently, the Torture
Victim Protection Act (TVPA) is designed to respond to this

situation by providing a civil cause of action in U.S. courts for
torture committed abroad.

S. Rep. No. 102-249, at 3-4 (1991). In such situations, courts must apply equitable tolling to
ensure that abuses occurring abroad do not thwart the fair administration of justice in the United

States. Congress also provided guidance regarding equitable tolling specifically.®

%0 «“The legislation provides for a 10-year statute of limitations, but explicitly calls for
consideration of all equitable tolling principles in calculating this period with a view toward
giving justice to plaintiff’s rights. Illustrative, but not exhaustive, of the types of tolling
principles which may be applicable include the following. The statute of limitations should be
tolled during the time the Defendant was absent from the United States or from any jurisdiction
in which the same or similar action arising from the same facts may be maintained by the
plaintiff, provided that the remedy in that jurisdiction is adequate and available. Excluded also
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Justice may also require tolling where the situation in the plaintiff’s country of origin
remains such that the fair administration of justice would be impossible, even in United States
courts. Litigation will often not be practicable until there has been a regime change in the
plaintiff’s home state, after which the plaintiff can investigate and compile evidence without fear
of reprisal. Absent such regime change, those in power may wish to protect former leaders or
other political allies against charges of human rights abuses. “The quest for domestic and
international legitimacy and power may provide regimes with the incentive to intimidate
witnesses, to suppress evidence, and to commit additional human rights abuses against those who
speak out against the regime. Such circumstances exemplify ‘extraordinary circumstances’ and
may require equitable tolling so long as the perpetrating regime remains in power.” Arce V.
Garcia, 434 F.3d at 1262-66 (affirming District Court’s tolling statute of limitations under ATS
and TVPA until end of civil war in El Salvador for claims against Minister of Defense and
Director General of the National Guard); see also Cabello v. Fernandez-Larios, 402 F.3d 1148,
1155 (11th Cir. 2005) (tolling statute of limitations under ATS and TVPA “until the first post-
junta civilian president was elected in 1990 for claims against Chilean military officer); Hilao v.
Estate of Marcos, 103 F.3d 767, 773 (9th Cir. 1996) (tolling statute of limitations for ATS and
TVPA claims against former Philippine dictator Ferdinand Marcos until Marcos regime in
Philippines was overthrown); Forti v. Suarez-Mason, 672 F. Supp. 1531, 1550 (N.D. Cal. 1987)
(holding that plaintiff raised issue of fact as to whether ATS statute of limitations should be

tolled for claims against Argentine military officer until democratically-elected government took

from calculation of the statute of limitations would be the period when a Defendant has
immunity from suit. The statute of limitations should also be tolled for the period of time in
which the plaintiff is imprisoned or otherwise incapacitated. It should also be tolled where the
Defendant has concealed his or her whereabouts or the plaintiff has been unable to discover the
identity of the offender.” S. Rep. No. 102-249, at 10-11 (footnotes omitted).
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power from military dictatorship in Argentina); Doe v. Saravia, 348 F. Supp. 2d 1112, 1146-48
(E.D. Cal. 2004) (tolling statute of limitations during and after El Salvadorian civil war due to
fear of retaliation from military, government, and death squads if plaintiffs brought suit in United
States); Doe v. Unocal Corp., 963 F. Supp. 880, 897 (C.D. Cal. 1997) (ATS and TVPA claims
“should be tolled” during Burmese dictatorship based on plaintiffs’ alleged inability to “obtain
access to judicial review” in Burma and the “threat of reprisal” from Burmese government if
plaintiffs attempted to access U.S. courts). Courts considering whether a civil war or an
oppressive authoritarian regime constitute extraordinary circumstances that toll the statute of
limitations of the ATS and the TVPA have consistently answered in the affirmative. Thus,
Plaintiffs have clearly raised an issue of fact as to whether the statute of limitations should be
tolled until apartheid ended in 1994.

In addition, contrary to Defendants’ assertion, Plaintiffs are entitled to the full ten-year
limitations period upon the cessation of tolling, which occurred at the earliest in 1994. Tolling
stops the statutory clock, leaving plaintiffs with whatever time remains in the limitations period
at the outset of the tolling period. See Cabello, 402 F.3d at 1156 (“statutory clock is stopped
while tolling is in effect . . . [and thus] statutory period does not begin to run until the
impediment to filing a cause of action is removed”); Socop-Gonzalez v. INS, 272 F.3d 1176,
1194-96 (9th Cir. 2001) (flatly rejecting Cada v. Baxter Healthcare Corp., 920 F.2d 446, 452
(7th Cir. 1991) as contrary to Congressional intent and Supreme Court precedent, and finding
plaintiff entitled to full ninety-day limitations period at time tolling ceased where tolling
commenced at beginning of statutory period, rather than the twenty-seven days of original
limitations period remaining when tolling ceased ); Javier H. v. Garcia-Botello, 239 F.R.D. 342,

348 (W.D.N.Y. 2006) (where statutory period began running and was later tolled, plaintiff
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entitled to the nearly two years remaining at time of tolling though two months still remained in
original limitations period when tolling ceased); Cole v. Miraflor, No. 99 CIV 0977, 2001 WL
138765, at *5 (S.D.N.Y. Feb. 19, 2001) (where plaintiff’s claim tolled for two years by
continuing violation doctrine, plaintiff provided with full three-year limitations period when
tolling ceased). Johnson v. Nyack Hosp., is inapposite as the court there held only that where a
limitations period is tolled due to dismissal without prejudice under the primary jurisdiction
doctrine, “[e]quitable tolling requires a party to pass with reasonable diligence through the
period it seeks to have tolled.” 86 F.3d 8, 12 (2d Cir. 1996) (emphasis added). Here, Plaintiffs’
claims are tolled precisely because the oppressive apartheid regime prevented them from
diligently pursuing their claims during the tolling period.®*

C. The Khulumani Class Claims Are Timely.

Defendants mistakenly assert that the class allegations in Khulumani Plaintiffs” First
Amended Complaint must be dismissed because they do not relate back to Khulumani Plaintiffs’
original timely-filed complaint. JMTD at 46. Relation back is required only when a complaint is
amended after the statute of limitations has run. See, e.g., VKK Corp. v. Nat’l Football
League, 244 F.3d 114, 128 (2d Cir. 2001). Here, the class actions in the amended Khulumani
complaint are timely because the Digwamaje (No. 02cv6218) and Ntsebeza (No. 02cv4712) class

actions were filed within the ten-year limitations period.

¢ Even assuming, arguendo, that Plaintiffs were not entitled to the full ten-year tolling period
and were instead were permitted only the time required to diligently pursue their claims after
tolling ceased, their complaints were filed within a reasonable period, given the practical
difficulties Plaintiffs faced. See Cabello, 402 F.3d at 1156 (although plaintiff must act with
diligence in pursing claim after tolling ceased, claim for, inter alia, extrajudicial killing and
torture was timely when filed nine years after first civilian Chilean president elected).
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The timely filing of a class action tolls the statute of limitations for all members of the
putative class until class certification is decided. In re WorldCom Sec. Litig., 496 F.3d 245, 254
(2d Cir. 2007) (citing American Pipe & Constr. Co. v. Utah, 414 U.S. 538, 554 (1974)); In re
Hanford Nuclear Reservation Litig., 534 F.3d 986, 1008-09 (9th Cir. 2008). Thus, proposed
class members may file separate class actions alleging the same unlawful conduct by the same
defendants named in the original class action complaints prior to certification. Cf. In re Agent
Orange Product Liability Litig., 818 F. 2d 210, 213-14 (2d Cir. 1987) (class action filed by
victims exposed to Agent Orange during university testing time-barred where prior timely filed
action on behalf of Vietnam War veterans and their families did not include proposed class
members). Here, the Khulumani complaint brings a class action against Defendants, all of
which, with the exception of Fujitsu Ltd., were named in the Second Amended Digwamaje and
Ntsebeza class action complaints.? Khulumani Plaintiffs assert claims against, and seek
damages from, Defendants that are among the claims and types of relief asserted and sought in
both prior class actions.®® And the absent Khulumani putative class members represent a subset

of the classes defined in the prior timely-filed actions.®* Accordingly, Khulumani class

62 See Khulumani First Am. Compl. 1 32-34, 36-39 (naming Barclays, Daimler AG, Ford, GM,
IBM, UBS, Rheinmetal); Digwamaje Second Am. Compl. {1 28, 33, 49-51, 56-58 (naming
Barclays, IBM, GM, Daimler AG); Ntsebeza Second Am. Compl. 11 44, 46, 50 (naming UBS,
IBM, Barclays).

%3 See Khulumani First Am. Compl. {1 (alleging violations of international law by aiding and
abetting South African security forces or participating in a joint criminal enterprise in
furtherance of extrajudicial killings, torture, prolonged unlawful detention, cruel, inhuman and
degrading treatment, actionable under ATS); Digwamaje Second Am. Compl. § 1-2 (alleging
same and additional violations of international law actionable under the ATS); Ntsebeza Second
Am. Compl. 123-24, 218-27 (alleging defendants aiding and abetting Apartheid Regime’s crimes
against humanity in violation of international law).

% See Khulumani First Am. Compl. 40 (classes includes extrajudicial killing class, torture
class, detention class, cruel treatment class between 1960 and 1994); Digwamaje Second Am.
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members, as members of the putative classes in the prior actions, are free to file actions against
Defendants until class certification is decided and may use the class action device to litigate their
claims. See Catholic Soc. Servs. Inc. v. INS, 232 F.3d 1139, 1147 (9th Cir. 2000) (en banc).

Fujitsu is the only Defendant named in the original Khulumani complaint but not the
prior class actions. Additionally, although Daimler was named as a Defendant in the Digwamaje
complaint, it was later dismissed. See Daimler Supplemental Memo. at 1 n.1. However, Fujitsu
and Daimler will remain in the case because the individual Khulumani plaintiffs named Fujitsu
and Daimler as Defendants.

Moreover, contrary to Defendants” argument, Rule 15(¢c)(3)’s “mistake” requirement has
not been uniformly applied where new plaintiffs are added to the complaint. See, e.g., In re Gilat
Satellite Networks, Ltd., No. CV-02-1510, 2005 WL 2277476, at *25 (E.D.N.Y. Sept. 19, 2005)
(noting most courts in Eastern District have rejected Rule 15(c)’s “mistake” requirement where
plaintiffs seek to add new plaintiffs).®> When new plaintiffs are added in an amended complaint,
courts find relation back where (1) the conduct alleged in the second complaint arises from that
set forth in the original pleading thereby providing defendant with fair notice; (2) there is identity

of interest between the original and new plaintiffs; and (3) defendants would not suffer undue

Compl. 111 427-28 (persons living in South Africa from 1948 to present suffering damages due to
Apartheid Regime’s human rights violations); Ntsebeza Second Am. Compl. 1195 (class
includes, inter alia, surviving family members of victims of unlawful execution, murder and
massacre, torture and imprisonment).

% Although the Second Circuit, in affirming Levy v. U.S. Gen. Accounting Office, Nos. 97-4016,
97-4488, 1998 WL 193191 (S.D.N.Y. Apr. 22,1998), endorsed the District Court’s application of
the mistake requirement, Levy v. U.S. Gen. Accounting Office, 175 F.3d. 254, 254 (2d Cir. 1999),
that case involved employment discrimination litigation and the general rule, inapplicable here,
that employees may piggyback on the timely filed discrimination claims of other employees
except when they deliberately pursued administrative remedies and subsequently failed to timely
file in court upon denial of the relief sought. Levy, 1998 WL 193191 at *2-5.
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prejudice by the amendment. See id.; see also Marcoux v. Shell Oil Prods. Co. LLC, 524 F.3d
33, 42 (1st Cir. 2008) (noting that Rule 15(c) does not contemplate substitution of plaintiffs);
AFL-CIOv. I.N.S., 306 F.3d 842, 857 (9th Cir. 2002); Senterfitt v. Suntrust Mortgage Inc., 385
F. Supp. 2d 1377, 1379-81 (S.D. Ga. 2005).%

The Khulumani complaint meets these criteria. First, because the class claims against
Fujitsu and Daimler are similar to the original claims brought against them, the companies have
“not been prejudiced in their ability to mount a defense.” 131 Main Street Assocs. v. Manko, 897
F. Supp. 1507, 1521 (S.D.N.Y. 1995) (citing Benfield v. Mocatta Metals Corp., 26 F.3d 19 (2d
Cir.1994)).%” Second, the original complaint filed by more than ninety individual plaintiffs
alleging aiding and abetting violations of international law sufficiently put Fujitsu on notice that

class-wide claims could follow. See Paskuly v. Marshall Field & Co., 646 F.2d 1210, 1211 (7th

% |n re Bausch & Lomb, Inc. Securities Litigation, 941 F. Supp. 1352, 1364 (W.D.N.Y. 1996) is
inapposite as plaintiffs there sought to add new defendants as well as new plaintiffs. Here,
Fujitsu Ltd. was named in the original complaint. Likewise, In re Bennett Funding Group, Inc.,
Securities Litigation, is inapposite as there plaintiffs had opportunities to amend their complaint
and did so by adding plaintiffs, but not class allegations. Here, Khulumani plaintiffs added class
allegations at the opportunity for amendment.

%7 The October 2008 Ntsebeza amended complaint satisfies the requirements of Rule 15(c).
Ntsebeza v. Holcim Ltd., No. 03 CV 1024, Ntsebeza v. Citigroup. No. 02 CV 4712 and
Digwamaje v. IBM, No. 02 CV 6218, have been reassigned to this Court, and consolidated in this
Ntsebeza complaint. The Second Circuit has stated, “If facts provable under the amended
complaint arose out of the conduct alleged in the original complaint, relation back is mandatory.”
Slayton v. American Exp. Co., 460 F.3d 215, (2d Cir. 2006). As part of the Multi-District
Litigation process that brought the various complaints to the Southern District of New York, the
Defendant Daimler was on notice regarding the facts in the original complaints. As instructed by
the Second Circuit in Khulumani, 504 F.3d at 260, the October 2008 amended complaint merely
provides more detail regarding conduct alleged in the original complaints. Specifically, the
Ntsebeza v. Holcim Ltd. complaint, No. 03 CV 1024, which included Daimler Chrysler
Corporation, alleges various forms of company involvement in the implementation of apartheid,
including unfair labor practices beyond discrimination, see, e.g., id. at § 236, involvement in
torture, see, e.g., id. at § 15, 251, and provision of military vehicles to the South African security
forces, see, e.g., id. at 1 99-100. As such, the current allegations against Daimler are timely and
meet any requirements set forth by Rule 15(c).
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Cir. 1981) (broad-based nature of original complaint put defendant on notice that class claims
likely to follow). Third, newly added plaintiffs here share identity of interests with the original
plaintiffs because the “circumstances giving rise to the claim remained the same [under the
amended complaint] as under the original complaint.” Raynor Bros. v. Am. Cyanimid Co., 695
F.2d 382, 384 (9th Cir. 1982). Accordingly, the class claims of the Khulumani complaint against
Fujitsu and Daimler relate back to the original complaint. Thus, the Khulumani class claims are
timely against all Defendants.

X. THE KHULUMANI SUPPORT GROUP HAS STANDING.

Contrary to Defendants’ arguments, JMTD at 49, Khulumani, like any other organization,
has standing to bring claims to seek relief from an injury to itself.®® See Havens Realty Corp. v.
Coleman, 102 S. Ct. 1114, 1124-25 (1982) (holding organization had standing to bring claims for
conduct affecting provision of programs to members); Warth v. Seldin, 422 U.S. 490, 511 (1975)
(“There is no question that an association may have standing in its own right to seek judicial
relief from injury to itself and to vindicate whatever rights and immunities the association itself
may enjoy.”). Organizations must meet the same standing test as individual plaintiffs by
asserting “injury in fact that is fairly traceable to the alleged illegal action and likely to be
redressed by a favorable court decision.” Irish Lesbian & Gay Org. v. Giuliani, 143 F.3d 638,
649 (2d Cir. 1998) (citations and quotations omitted). At the motion to dismiss stage, general
factual allegations of injury resulting from defendant’s conduct suffice. Lujan v. Defenders of

Wildlife, 504 U.S. 555, 561 (1992); Irish Lesbian, 143 F.3d at 649.

% Defendants do not challenge Khulumani’s standing under the causation and redressability
prongs, only whether Khulumani has alleged “cognizable injury.” JMTD at 49.
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Khulumani has been injured by its significant expenditures dedicated to addressing and
remedying Defendants’ crimes against humanity by, inter alia, facilitating the TRC process and
its members’ participation in that process, as well as developing and implementing programs to
promote personal reconciliation processes beyond the scope of the TRC. K {18. This drain on
Khulumani’s resources and diversion of funds from other uses constitutes a “concrete and
demonstrable injury” sufficient to confer standing. See Havens Realty, 102 S. Ct. at 1124-25;
Ragin v. Harry Macklowe Real Estate Co., 6 F.3d 898, 905 (2d Cir. 1993) (organization had
standing where time and resources spent investigating violations prevented organization from
devoting resources to other matters